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Hon. Colleen McMahon 
United States District Judge 

I 

Daniel P. Moynihan United States Courthouse 
500 Pearl Street, Room 1640 
New York, NY 10007 

July 8, 2014 

Re: NY. Times Co. v. DOJ (11 Civ. 9336) & ACLU v. DOJ (12 Civ. 794) 

Dear Judge McMahon: 

With the consent of the Plaintiffs in the New York Times action,-j
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conduct the same kind of in camera application of the waiver holding to the 
remaining OLC memoranda. See id ("The other OLC legal memoranda have 
not been submitted to this Court for in camera inspection, and we are therefore 
unable to adjudicate the waiver issue as to these memoranda, nor determine, if 
waiver has occurred, what portions of these documents must be redacted. It is 
possible that waiver of any claimed privileges applies to the legal reasoning in 
these documents for the same reasons applicable to the OLC-DOD 
Memorandum. On remand, these memoranda must be produced to the District 
Court for in camera examination and determination of waiver and appropriate 
redaction, in light of our rulings with respect to disclosure and redaction of the 
legal reasoning in the OLC-DOD Memorandum."). 1 The government's 
request is little more than a bid to bypass the Second Circuit's clear 
instructions to this Court to finish what the Second CircUit started arid, in the 
prbcess; to add undue delay.2 · 

Second, the government appears to misunderstand the legal 
significance of the Second Circuit's waiver analysis. As the Second Circuit 
itself observed, a waiver under FOIA strips withheld documents of all FOIA 
privileges-not just those asserted under Exemption 5. See id, at *10 ("Loss 
of Exemption 5"); id, at * 16 ("Loss of Exemption 1 "); id, at * 17 ("Whatever 
protection the legal analysis might once have had has been lost by virtue of 
public statements of public officials at the highest levels and official 
disclosure ofthe DOJ White Paper." (emphasis added)). Accordingly, any 
argument the government may have about the "applicability of39Ad
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