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reconsider or augment its approach to the standards







 
Second, there is the reality of how prison internal complaint procedures or grievance systems 
often operate.  Deadlines are very short in many grievances systems, almost always a month or 
less, and not infrequently five days or less.x  Nonetheless, these deadlines, many measured in 
hours or days rather than weeks or months, operate 



 
Too often, there is also an inverse relationship between the responsiveness of the grievance 
system and the importance of the issue.  Even if routine complaints are handled reasonably well, 
grievances that implicate misconduct or abuse by prison staff, such as complaints about sexual 
abuse, are the most likely to be subject to a strict interpretation of the system’s rules or to simply 
disappear.  Because of the likelihood that a decision that the prisoner failed to exhaust according 
to the grievance system’s technical rules will immunize the potential defendants from both 
damages and injunctive relief,xvi the PLRA establishes an incentive for prison officials to use 
their grievance systems as a shield against accountability, rather than an effective management 
tool.   
 



documentation that he or she was prohibited from filing based on trauma.  See DOJ Proposed 
PREA Regulations §§ 115.52, 115.252, and 115.352.   
 
DOJ’s proposed 20-day deadline for filing a grievance is grossly unjust, unnecessarily harsh, and 
likely to have a broad negative impact beyond victims of custodial abuse.  By essentially 
adopting the Federal Bureau of Prison’s (BOP) insufficient 20-day deadline for grievances, the 
DOJ has created an incentive for agencies that currently provide more time for prisoners to file 
grievances to shorten their deadlines.xx  The proposed regulation would be likely to produce a 
nationwide default 20-day deadline that will essentially become the statute of limitations for all 
prisoner civil rights claims.  In effect, the DOJ is now, through its role in enforcing PREA, 
raising barriers to access to courts beyond those that PLRA itself created.  It would be far more 
equitable and justifiable for the Department to mandate the same deadline for prisoners to file a 
grievance related to sexual abuse, as that adopted for civil rights claimants under Title VII, 
requiring that charges be filed with the agency within 180 days after the alleged incident 
occurred.  See 42 U.S.C. § 2000e-5(e)(1).   
 



with little enhanced protection because there is no reason to believe that most such prisoners will 
be able to handle the requirements of appeals – often more than one – or file them within the 
very short timeframes frequently required.  The Department’s allowance for parents or legal 
guardian’s to file on behalf of juveniles, both original grievances and appeals, is a more 
protective step.  Proposed Standard § 115.52(c)(4).  But it too, must be more cognizant of facts 
on the ground.  Many incarcerated youth will not have parents or legal guardians who can offer 
them protection or with whom they can confide sexual abuse.  These especially vulnerable youth 
will be left unprotected unless the list of third-parties that can file grievances on behalf of youth 
are expanded to include other family members, the youth’s attorney or other legal advocate.  At 
the same time, parents and family members should be put on notice of any problems their 
children are confronting and they should be given the ability to meaningfully participate in 
decisions made about the youth’s treatment and safety. 
 
Another troubling aspect of the Department’s revised standard is its specific provision that a 
corrections agency may discipline a prisoner for in



investigations.  Indeed, requiring reporting through the prison grievance system is likely to 
impair a successful criminal investigation because it will frequently notify perpetrators at a time 
that they can cover up evidence and intimidate the victim.    
 
The proposed NPREC standard RE-2 represents a thoughtful and balanced intermediate step that 
recognizes the uniquely difficult situation for victims of sexual abuse in prison and prison 
officials attempting to investigate these claims effectively.  We understand that some corrections 
officials expressed concern that proposed NPREC standard RE-2 is inconsistent with the PLRA’s 
exhaustion requirement, in specifying when a procedure will be deemed exhausted.  However, 
the proposed standard is well within the scope of N



New York, amongst others, came together to study this issue and proffer the following practical 
and effective model to the Department.    
 
The guiding principle of this model is that an effective monitoring system is critical to the 
Standards’ overall effectiveness and impact. Outside audits are needed to provide a credible, 
objective assessment of a facility’s safety, and to identify problems that may be more readily 
apparent to an outsider than to an official working within a corrections system.  Thorough audits 
will also help prevent problems and lead to safer, more effective prison management and 
ultimately, lower fiscal and human costs to the community.   
 
This model also places central importance on realistic, cost-effective strategies to ensure that 
every facility is monitored.  In order to achieve this outcome, we believe the Department should 
endorse triennial audits of every facility as proposed by the Commission.  Site visits are essential 
for an auditor to meaningfully assess whether complaints of sexual abuse are being appropriately 



While “for cause” audits have some value, oversight cannot rely exclusively on this method. 
Audits based on cause do not serve the important preventative role of identifying problems 
before they give rise to serious problems, one of the greatest cost savings potentially derived 
from the standards. Moreover, while criteria for establishing cause can be developed (and our 
suggestions are provided in response to Question 29), no standard is fool proof. Reporting is 
inherently unreliable, some facilities may suppress information, such as grievances and other 
reports, to avoid audits, and facilities may have systemic problems that directly go to the means 
for measuring cause (such as poor recordkeeping or insufficient access to reporting mechanisms 
and the auditor). Systems with these types of deficiencies would benefit tremendously from 
random audits, but are unlikely to be identified in for cause audits. 
 
Despite the limitations of relying exclusively on cause to determine where to audit, for cause 
audits should be part of the auditing structure. Facilities with known problems are 
unquestionably in need of outside guidance. Mandatory audits of these facilities would help 
identify problems and realistic solutions while pro



• reasonable suspicion of any instance of staff-on-in











youth facility, the auditors “got so much fecal matter on their shoes they had to wipe their feet on 
the grass outside.”xxxi  And despite the contract monitors’ stellar reviews, the auditors reported 
that juveniles at the facility were exposed to insect infestations, were kept in cells that “were 
filthy, [and] smelled of feces and urine,” and were segregated by race.  Juveniles reported that 
they were not allowed to go to church services for months; were not allowed to brush their teeth 
for days; and were “forced to urinate or defecate in some container other than a toilet.”xxxii   
 
These, then, are the horrors that “routine monitoring,” NPRM at 15, wrought for children in West 
Texas – and there is no reason to believe that such monitoring will be any more effective in 
curbing prison rape.  In the past seven months alone, audits in two states have demonstrated the 
ineffectiveness of routine contractual monitoring of for-profit prisons:  

 

• In September 2010, the New Mexico Legislative Finance Committee reported that 
although GEO and Corrections Corporation of America (CCA) failed to maintain 
prison staffing levels required by contract, the state corrections department – 
headed by Secretary Joe Williams – declined to collect contractual fines.  The 
Committee found that the state might have collected more than $18 million from 
the private prison companies if Williams and the corrections department had 
enforced the contractual penalties owed by the private prisons.  Prior to becoming 
the head of the corrections department, Williams worked for the GEO Group as a 
warden.xxxiii   
 

• In December 2010, the Hawaii Auditor General reported that Hawaii’s corrections 
department, which sends prisoners to an out-of-state CCA facility, “circumvented 
the procurement process and ignored oversight respo





coordinate eight prison or 10 jails audits per year.  Consequently, we assert the facility-based 
cost could be reduced by half for the prisons and jails, and by one-third for the lockups and the 
juvenile or community corrections facilities.   
 
Applying these new assumptions to the total audit costs, we estimate that auditors and facility 
support staff costs would result in an estimate of approximately $28,000 per prison, $21,500 per 
jail, $16,400 per juvenile or community corrections facility and $9,000 per lockup.  The 
annualized costs per prison would be one-third these amounts, given the projection of triennial 
audits, resulting in an annual cost of approximatel













imposing separate training requirements, requiring agencies to attempt to enter into separate 
memoranda of understanding with immigration-specifi





Conclusion 

 
The proposed standards are as urgently needed today as they were seven years ago, when 
Congress mandated the creation of these guidelines 
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