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PLAINTIFF’'S MEMORANDUM IN SUPPORT OF
ITS MOTION FOR SUMMARY JUDGMENT

The facts in this case are undisputed and the legal question is simple: Can the
government contract with a religious organization to administer a federal trafficking
victims® program knowing that the organization will prohibit its subcontractors from
using government funds for otherwise covered services based solely on the organization’s
religious beliefs? As Supreme Court precedent and common sense make clear, the
answer is a resounding no.

Trafficking victims endure the most horrific conditions imaginable. They are
often beaten, brutally raped, forced into prostitution, and required to live in inhumane
conditions. In order to assist these individuals, Congress passed the Trafficking Victims

Protection Act (“TVPA”) in 2000, which, among other things, authorized funding to



provide needed services to trafficking victims. For several years, the government
defendants (“Defendants”) used TVPA funds to award grants to nonprofit organizations
that worked with trafficking survivors to help them rebuild their lives. Defendants never
imposed any prohibition related to abortion and contraception referrals, contraceptive
services and supplies, or abortion care in cases where the woman has been raped, was a
victim of incest, or when her life was in danger in TVPA grants and contracts. In 2005,
however, Defendants decided to hire a central contractor to administer TVPA funds,
which would then subcontract with nonprofit organizations to provide services directly to
trafficking victims. Defendants awarded the contract to Intervenor United States
Conference of Catholic Bishops (“USCCB?”), despite the fact that Defendants were fully
aware of the fact that USCCB would, based solely on its religious beliefs, prohibit
subcontractors from using TVPA funds to provide abortion and contraceptive referrals
and services.

By allowing USCCB to use its power as the administrator of the federal TVPA
funds to carve out reproductive health care from all medical care based solely on its
religious doctrine — and to the detriment of trafficking victims — Defendants have run
afoul of the Establishment Clause. Indeed, Defendants would appear to an objective
observer to have endorsed USCCB'’s religious beliefs. Moreover, Defendants’ actions
constitute an impermissible delegation of authority to USCCB to determine — based on
USCCB’s religious beliefs — which health services trafficking victims should receive
with federal funds. By delegating this authority to USCCB, Defendants have advanced

USCCB’s religious mission and goals. Furthermore, allowing USCCB to substitute its



religious tenets for government policy excessively entangles Defendants with religion.
Defendants have therefore violated the Establishment Clause.

FACTUAL STATEMENT

Thousands of men and women are trafficked into the United States each year, and
are compelled to engage in commercial sex or to provide labor through force, fraud, or
coercion. Statement of Facts (“SOF”) 11 1-2. The conditions under which victims of
human trafficking suffer are horrendous, and may include being raped multiple times a
day. SOF 11 2, 4-5. Itis incontrovertible that some victims will need access to
contraception (including emergency contraception which is used after intercourse) to
prevent pregnancy, as well as access to abortion services. SOF {1 6, 8, 52. Providing
trafficking survivors with access to condoms is also important from a public health
perspective because of the role that trafficking and forced sex plays in the spread of
sexually transmitted infections (“STIs”) and HIV/AIDS. SOF {1 7-9. Moreover, because
trafficking victims have been controlled by their traffickers — including withholding or
forcing them to receive reproductive health care — allowing survivors to make their own
reproductive health care decisions is important to helping them become self-sufficient.
SOF { 10.

To combat the appalling crime of human trafficking, Congress passed the TVPA
in 2000, 22 U.S.C. § 7101 et seq., and reauthorized that Act in 2003, 2005, and 2008.
See William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008,
Pub. L. No. 110-457, 112 Stat. 5044 (2008); Trafficking Victims Protection
Reauthorization Act of 2005, Pub. L. No. 109-164, 119 Stat. 3558 (2005). The TVPA

requires Defendants to “expand benefits and services to victims of severe forms of






8 U.S.C. § 1522(c)(1)(A) (emphasis added); SOF 11 20-21. Furthermore, the RFP
specifically states that the “Contractor shall provide authentic victims of human
trafficking the support they need to rebuild their lives and re-establish their ability to live
independently.” SOF { 22. The RFP also indicates that the entities providing case
management shall, at minimum, provide counseling on how trafficking survivors can
access the full range of federal entitlement programs. SOF { 23. The RFP recognizes
that trafficking victims may need health services, and the RFP does not restrict the use of
TVPA funds for abortion and contraception. SOF 1 24-25.

USCCB, which is a religious organization comprising the Catholic Bishops in the
United States, submitted a proposal in response to the RFP. SOF | 26-27. USCCB’s
Technical Proposal made clear that it would prohibit subcontractors from using
government funds to pay for abortion or contraceptive referrals and services, and the
Technical Proposal made clear that such prohibition was based on USCCB’s Catholic
beliefs. SOF 1 28. Indeed, USCCB stated in its proposal that “as we are a Catholic
organization, we need to ensure that our victim services are not used to refer or fund
activities that would be contrary to our moral convictions and religious beliefs.” Id.

To evaluate all the proposals submitted in response to the RFP, Defendants
convened a technical panel consisting of four members. SOF { 29. Two of the four
panel members raised concerns on their initial evaluation sheets about USCCB’s
abortion/contraception prohibition. SOF { 30. These concerns, and others, were raised
with USCCB in the form of written questions. SOF { 39-42. For example, one question
asked: “Would a ‘don’t ask, don’t tell’ policy work regarding the exception? What if a

sub-contractor referred victims supported by stipend to a third-party agency for such






religiously based prohibition in the trafficking contract, a trafficking victim who is
pregnant as a result of rape cannot obtain an abortion paid for with TVPA funds.
Moreover, if a “certified” trafficking victim is on Medicaid, and wants an abortion

because she has been raped, the government is required to pay for that abortion, SOF



Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971).% Under this test, a court must consider



“endorsement” or “effect” test, under this test, the government may not “convey[] or
attempt[] to convey a message that religion or a particular religious belief is favored or
preferred.”® Cnty. of Allegheny, 492 U.S. at 593 (internal citations and quotation marks
omitted). Indeed, at the very least, the Establishment Clause prohibits the government
from “appearing to take a position on questions of religious belief.” Id. at 594. To
determine whether the government has endorsed or advanced particular religious beliefs,
the inquiry is that of an objective viewer: What would a reasonable person fairly
understand is the effect of the government action? 1d. at 595.

Courts have thus invalidated a range of government actions that convey a message
that the government is endorsing or advancing religion. For example, in Texas Monthly,
Inc. v. Bullock, 489 U.S. 1, 25 (1989), the Supreme Court held that a law exempting
religious periodicals from a sales tax impermissibly conveyed the government’s
endorsement of religion. Similarly, in Estate of Thornton v. Caldor, Inc., 472 U.S. 703,
710-11 (1985), the Court found that a state law that gave employees the unfettered right
not to work on their Sabbath had the primary effect of advancing particular religious
beliefs. See also id. at 711 (O’Connor, J., concurring) (finding that the law “conveys a
message of endorsement of the Sabbath observance,” and “an objective observer or the
public at large would perceive this statutory scheme . . . [as] one of endorsement of a
particular religious belief”).

Here, no less than in those cases, an “objective observer, acquainted with the text,

[] history, and implementation” of the trafficking contract and Defendants’ actions would

® There is confusion among courts regarding how this test is labeled, and whether it is part of the second
Lemon prong or a separate stand alone test. Compare ACLU of Ohio Found. v. DeWeese, 633 F.3d 424,
431 (6th Cir. 2011), with Freedom From Religion Found., 626 F.3d at 7. But the distinction is not material
in the instant action.



conclude that Defendants have endorsed USCCB'’s religious beliefs by allowing them to
prohibit subcontractors from using federal funds for reproductive health care solely
because of USCCB’s Catholic beliefs. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290,

308 (2000). USCCB specifically to

10



Defendants gave USCCB carte blanche to determine which services — particularly
which reproductive health services — trafficking victims could receive with TVPA funds,
and ratified USCCB’s decision to carve out abortion and contraception referrals and
services from all other medical care based solely on USCCB'’s religious beliefs. Under
the TVPA, and pursuant to the statutory authority for the RFP, 8 U.S.C. § 1522(c)(1)(A),
Defendants are charged with providing services to individuals trafficked into the United
States based on specific health needs recognized by the Director of ORR, and those
“health services” have historically included reproductive health care. SOF { 21. By
allowing USCCB to prohibit TVPA funds from being used to pay for certain reproductive
health care services, Defendants improperly handed over their statutory authority to
USCCB to determine what services would be provided to trafficking victims with TVPA
funds.

As the Supreme Court and numerous Courts of Appeals have repeatedly held, this
type of delegation of a government function to a religious entity is unconstitutional. The
seminal case is Larkin v. Grendel’s Den, Inc., 459 U.S. 116, 117 (1982), which held
unconstitutional a Massachusetts statute that gave schools and churches “the power
effectively to veto applications for liquor licenses within a five hundred foot radius of the
church or school.” The plaintiff, Grendel’s Den, applied for a liquor license, but the
adjacent Holy Cross Armenian Catholic Parish filed an objection to the restaurant’s
application. 1d. at 118. The government denied the application based solely on Holy
Cross’s objection. Id. The Court held that the statute advanced religion in violation of
the second prong of the Lemon test because although the Court could “assume that

churches would act in good faith” there was no “effective means of guaranteeing that the
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delegated power will be used exclusively for secular, neutral, and nonideological
purposes.” Id. at 125 (internal citations and quotations omitted). The Court thus held the
law unconstitutional because that veto power “could be employed for explicitly religious
goals.” Id. (emphasis added).

The Establishment Clause violation in this case is even more pronounced than it
was in Larkin. Like the government in Larkin, which denied the liquor license to
Grendel’s Den based solely on the objection of the church, Defendants approved
USCCB’s decision to prohibit its subcontractors from using any TVPA funds for abortion
and contraceptive referrals and services based solely on USCCB’s objection. Id. at 118.
But the constitutional violation goes a step further here. In Larkin, the Court was
concerned that religious entities might use their power to further religious goals, despite
the fact that the church in that case objected to the liquor license for secular reasons —
namely, that there were so many licenses close together. 1d. Here, there is no need for
speculation that USCCB might wield its power to further its “religious goals”; it has in
fact done so. Id. at 125. Indeed, USCCB has explicitly prohibited federal funds from
being used to provide trafficking victims with abortion and contraception referrals and
services because of its Catholic beliefs.

Furthermore, the delegation of governmental authority by Defendants to USCCB,
and Defendant’s endorsement of USCCB’s religious goals, creates a situation where the
government and USCCB are engaged in an impermissible joint enterprise, which
“provides a significant symbolic benefit to religion in the minds of some.” 1d. at 125-26;
see also Barghout v. Bureau of Kosher Meat and Food Control, 66 F.3d 1337, 1345 (4th

Cir. 1995) (striking down ordinance that allowed Orthodox rabbis to establish and
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enforce kosher food standards in part because it was an “impermissible symbolic union of
church and state”). Again, the constitutional violation in this case goes beyond Larkin’s

concern of an “appearance” of a joint exercise
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same sect, and the Court held that the legislature deliberately carved out a school district
for Kiryas Joel in a manner that ran counter to its customary districting practices. Id. at
699-700 (plurality opinion). These facts led the Court to determine that the legislature
created the school district to reflect religious criterion. Id. at 702 (plurality opinion). The
same is true here: Defendants have not otherwise prohibited TVPA funds from being
used for reproductive health services, and did so only upon USCCB’s insistence, which
demonstrates that they have strayed from their customary practices and advanced
USCCB’s religious goals.
C. Defendants Have Created an Excessive Entanglement Between

Government and Religion By Allowing USCCB To Substitute Its

Religious Goals for Reasoned Government Policy.

Defendants have also violated the Establishment Clause under the third Lemon
prong because they have excessively entangled government functions with the religious
goals of USCCB. Where the government “enmeshes churches in the exercise of
substantial governmental powers,” it acts “contrary to our consistent interpretation of the
Establishment Clause; [t]he objective is to prevent, as far as possible, the intrusion of

either [Church or State] into the precincts of the other.” Larkin, 459 U.S. at 126 (internal

citations and quotation marks omitted). A statute or government action is
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(holding that the kosher meat ordinance created excessive entanglement between
religious and secular authority in part because it delegated authority to the Bureau).

Here, Defendants have excessively entangled themselves with USCCB and
USCCB?’s religious goals. As discussed supra, Defendants have delegated governmental
authority to USCCB and allowed them to define the contours of the trafficking program
based on Catholicism. Defendants have allowed USCCB to substitute its judgment about
what services victims should receive with federal tax dollars based wholly on USCCB’s
religious beliefs. Indeed, Defendants did not previously prohibit TVPA funds from being
used for these services, and USCCB’s prohibition is directly contrary to the best interests
of the trafficking victims themselves.* Defendants have impermissibly allowed USCCB
to substitute “reasoned decisionmaking” for religious beliefs. This combined exercise of
government and religiously based activity excessively entangles the government with the
Church. This is blatantly unconstitutional. As the Larkin Court held, “[o]rdinary human
experience and a long line of cases teach that few entanglements could be more offensive
to the spirit of the Constitution.” 459 U.S. at 127.

CONCLUSION

For the foregoing reasons, summary judgment should be granted in Plaintiff’s
favor.
Dated: August 9, 2011
Respectfully Submitted,
/s/ Brigitte Amiri
Brigitte Amiri*

Rose A. Saxe*
Andrew Beck*

* In the context of the new request for proposals for funding to serve trafficking victims, Defendants make
clear that trafficking victims need these reproductive health care referrals and services. SOF { 52.
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