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THE NEW YORK TIMES COMPANY, CHARLIE SAVAGE,
SCOTT SHANE, AMERICAN CIVIL LIBERTIES UNION, 
AMERICAN CIVIL LIBERTIES UNION FOUNDATION,

Plaintiffs-Appellants,

v.

UNITED STATES DEPARTMENT OF JUSTICE, UNITED
STATES DEPARTMENT OF DEFENSE, CENTRAL
INTELLIGENCE AGENCY,

Defendants-Appellees.
- - - - - - - - - - - - - - - - - - - - - -  

Before: NEWMAN, CABRANES, and POOLER, Circuit Judges. 

On Petition for Rehearing.

With respect to bifurcated issues concerning Vaughn index

issues, Petition DENIED, except that Court’s Revised Opinion,

filed June 23, 2014, is further revised to exclude from

disclosure the titles and descriptions of listings 67, 105,

118, 119, 250, 262-65, and 271, and the titles of listings 57,

62, 66, 68, 69, 70, 78, 79, 80, 88, 92, 93, 97, 98, 100, 103is4,8 -8.3294 T04 1007, 923
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248, and 256 from page 62, lines 9-10, and the case is

REMANDED.

Sharon Swingle, Atty., Appellate
Staff, Civil Division, U.S.
Dept. of Justice, Washington,
D.C.; Preet Bharara, U.S.
Atty., Sarah S. Normand, Asst.
U.S. Atty., New York, N.Y.,
Stuart F. Delery, Asst. U.S.
Atty. General, Beth S.
Brinkman, Deputy Asst. U.S.
Atty. General, Douglas N.
Letter, and Matthew M.
Collette, Attys., Appellate
Staff, Civil Division, U.S.
Dept. of Justice, Washington,
D.C., on the petition, for
Defendants-Appellees.

No opposition papers were
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June 23, 2014) (“First Rehearing Opinion”).1  The remaining

bifurcated issues concern the Government’s objections to the

ruling requiring disclosure of the title and description, but

not the content, of several items listed on a classified
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group of listings (244, 246, 248, and 256) has been ordered

disclosed.

Once a FOIA request has been made for documents, the

preparation of a Vaughn index is now an accepted method for



337, 349-50 (D.C. Cir. 1987); National Treasury Employees

Union v. U.S. Customs Service, 802 F.2d 525, 527 (D.C. Cir.

1986); Lykins v. United States Dep’t of Justice, 725 F.2d

1455, 1463 (D.C. Cir. 1984); see also Goland v. CIA, 607 F.2d

339, 352 (D.C. Cir. 1978) (“[W]e do not retreat in the least

from our belief that an index is of great assistance to

requesters and courts in appropriate cases . . . .”).

The Vaughn index procedure was developed to avoid the

cumbersome alternative of routinely having a district court

examine numerous multi-page documents in camera to make

exemption rulings. See Vaughn v. Rosen, 484 F.2d 820, 825

(D.C. Cir. 1973).4  With the large number of documents listed

in the pending case, it would be unrealistic to expect the

District Court to make an in camera inspection of so many

documents to assure itself that the claimed exemptions apply.5

4 “In theory, it is possible that a trial court could
examine a document in sufficient depth to test the accuracy of
a government characterization, particularly where the
information is not extensive.  But where the documents in
issue constitute hundreds or even thousands of pages, it is
unreasonable to expect a trial judge to do as thorough a job
of illumination and characterization as would a party
interested in the case.” Vaughn, 484 F.2d at 825.

5 Cf. Donovan v. FBI, 806 F.2d 55, 59 (2d Cir. 1986)
(approving in camera inspection of small number of documents),
abrogated on other grounds by 



A Vaughn index typically lists the titles and

descriptions of the responsive documents that the Government

contends are exempt from disclosure.  In some cases detailed

affidavits from agency officials may suffice to indicate that

requested documents are exempt from disclosure. See, e.g.,

Citizens for Responsibility and Ethics in Washington v. U.S.

Dep’t of Justice, 746 F.3d 1082, 1088 (D.C. Cir. 2014)

(“Agency affidavits sometimes take the form of a ‘Vaughn

index,’ but there is ‘no fixed rule’ establishing what such an

affidavit must look like.”) (citation omitted); Delaney,

Migdail & Young, Chartered v. IRS, 826 F.2d 124, 128 (D.C.

Cir. 1987) (“The materials provided by the agency may take any

form so long as they give the reviewing court a reasonable

basis to evaluate the claim of privilege.”).  A so-called

“classical” Vaughn index, Keys, 830 F.2d at 349, like that in

the pending case, is one that lists titles and descriptions of

documents with cites to claimed FOIA exemptions for each

document listed.  See, e.g., Judicial Watch, Inc. v. Dep’t of

Justice, 365 F.3d 1108, 1128-36 (D.C. Cir. 2004) (Appendix

displaying Vaughn index).

The titles and descriptions of documents listed in a

Vaughn index usually facilitate the task of asserting and

6
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adjudicating the requester’s challenges to the Government’s

claims of exemption.6



we excluded them from disclosure in our Revised Opinion.7

We have located no reported FOIA decision considering

whether the titles and descriptions of documents listed in a

“classical” Vaughn index are protected from disclosure.  The

reason appears to be that it is unusual for the Government to

classify a Vaughn index containing only titles and

descriptions of withheld documents.  “In the usual case, the

index is public and relatively specific in describing the

kinds of documents the agency is withholding.” American Civil

Liberties Union, 710 F.3d at 432 (emphasis added).  “The court

is to require the agency to create as full a public record as

possible, concerning the nature of the documents and the

justification for nondisclosure.” Hayden v. National Security

Agency, 608 F.2d 1381, 1384 (D.C. Cir. 1979) (emphasis added). 

Where, as here, the Government has elected to classify a

Vaughn index,8 it becomes especially important to disclose the

titles and descriptions of listed documents to facilitate the

adjudication of claimed exemptions, unless those materials

7 The identification of excluded email chains should have
included listing 105, which we now exclude from disclosure.

8 Despite the classification of the Vaughn index, those
titles and descriptions, not themselves subject to any FOIA
exemption, that we have ordered to be disclosed are obviously
segregable from the balance of the index.

8
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justify not disclosing withheld information. See Hayden, 608

F.2d at 1384.

We turn then to the specific listings that the Government

contends should not be disclosed, in addition to the 91

listings we excluded from disclosure in our Revised Opinion. 

The Government opposes disclosure of the titles and

descriptions of listings in the first group because, it

contends, the content of the documents contain sensitive

information.  Even if that is so, it is not necessarily a

reason to withhold  disclosure of the titles and descriptions

of the documents, unless these titles and descriptions

themselves contain sensitive information.  We agree with the

District of Columbia Circuit that “[w]hen the itemization and

justification are themselves sensitive, . . . to place them on

public record could damage security in precisely the way that

FOIA Exemption 1 is intended to prevent.” Hayden, 608 F. 2d at

1384.  As to non-sensitive titles and descriptions, however,

disclosure is required, and the Plaintiffs can then inform the

District Court which documents it wants disclosed and which

claims of exemption it disputes.  At that point the District

Court can evaluate all of the Government’s submissions,

adjudicate the Government’s claims for exemptions, and

10
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determine which records warrant redactions or even withholding

in their entirety.

The petition characterizes the six listings of the first

group of documents as relating to a contemplated military

operation.  Although the titles and descriptions do not

provide any information about such an operation, we will

accept the Government’s representation and exempt these titles

and descriptions from disclosure to avoid even the risk that

the fact of the military operation might be inferred.

The petition characterizes the 57 listings of the second

group of documents as describing information provided to OLC

in connection with OLC’s preparation of pre-decisional legal

advice, and then asserts that the content of information

provided to a lawyer is privileged. Petition 14.  However,

with few exceptions, the titles and descriptions of these

listings contain no information at all. See, e.g., Brinton v.

United States Dep’t of State, 476 F. Supp. 535, 537-40 (D.D.C.

1979) (revealing non-informational titles of documents claimed

to be protected by attorney-client privilege).  Although the

documents themselves, or at least portions of them,10 might be

10 See 5 U.S.C. § 552(b) (authorizing disclosure of
segregable portions of exempted document).

11

Case: 13-422     Document: 237     Page: 11      07/10/2014      1267386      15



exempt from disclosure, there is no reason not to disclose the

non-informational titles and descriptions.  Within the second

group, taking a generous view of what constitutes

“information,” we will add to the items already excluded from

disclosure11 the titles, but not the descriptions, of listings

57, 62, 66, 68, 70, 78, 79, 88, 92, 93, 97, 98, 100, 103, 104,

108, 123-28, and 130, and, on our own reexamination of the

Vaughn index, exclude from disclosure the titles, but not the

descriptions, of listings 69 and 80.

The Petition seeks protection for the listings of the

three documents in the third group of documents for reasons

indicated by the Government in a sealed portion of its

Petition.  We deem those reasons sufficient to preclude

disclosure of the listings in the third group of documents. 

We will therefore add to the items already excluded from

disclosure the titles and descriptions of listings 67, 118,

and 119.

Beyond the three groups of numbered listings, the

Government contends that the titles and descriptions of

11 The Revised Opinion had already excluded from
disclosure listings 92, 94, 101, 103-04, and 106-09, which are
within the 57 listings the Government now seeks to exclude
from disclosure. See Revised Opinion (Conclusion ¶ 2), 2014 WL
2838861, at *20.

12
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“other” listings should not be disclosed. See Petition 14. 

The Government has now had three opportunities to claim

justified exceptions to Vaughn index disclosures – first, in

its brief on the merits, second, in the pending petition for

rehearing, and third, in its response to the Court’s ex parte

letter of June 10, submitting for in camera review the Court’s

proposed Revised Opinion.  It is far too late in the day to

fail to identify by specific numbers the “other” listings. 

The Government’s claim that “space constraints” in the

rehearing petition preclude the requisite specificity, see

Petition 15, is without merit.  Any additional numbers could

have been included in one or two lines of type in the blank

bottom one-third of the last page of the petition.

The Government expresses uncertainty as to whether the

titles and descriptions of another group of listings (244,

246, 248, and 256) were excluded from disclosure by our

Revised Opinion.  Although the Revised Opinion expressly

excluded these listings from disclosure, see Revised Opinion

(Conclusion ¶ 2), 2014 WL 2838861, at *20, the reference to

these listings elsewhere in the Revised Opinion created some

doubt.  We will therefore delete these listings from the text

of the Revised Opinion at page 62, lines 9-10.

13

Case: 13-422     Document: 237     Page: 13      07/10/2014      1267386      15



Accordingly, with respect to the bifurcated issues

concerning the Vaughn index, we will grant the petition in

part by excluding from disclosure the titles and descriptions

of listings 67, 105, 118, 119, 250, 262-65, and 271, and the

titles of listings 57, 62, 66, 68, 69, 70, 78, 79, 80, 88, 92,

93, 97, 100, 103, 104, 108, 123-28, and 130.  We will remand

the case to the District Court with directions, in addition to

those ordered in our Revised Opinion (Conclusion ¶ 3), 2014 WL

2838861, at *20, to order the Appellee U.S. Department of

Justice to file a public version of its Vaughn index in

compliance with our Revised Opinion at 64-65 (Conclusion ¶ 2

(identifying listings not required to be disclosed)), 2014 WL

2838861, at *20, and this opinion.12  We will amend our Revised

Opinion to delete listings 244, 246, 248, and 256 from page

62, lines 9-10.  Apart from these rulings and those set forth

in our opinion of June 23, 2014, on the bifurcated issues



is DENIED, and the case is REMANDED.13

13 Any subsequent appeal following remand will be assigned
to this panel in the interests of judicial economy. 

15
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