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The lessons from history should be kept in mind whenever we are told by govern-
ment officials that “tough,* liberty-limiting actions are needed to protect us from dangerous
diseases. Specifically:

Coercion and brute force are rarely necessary. In fact they are generally
counterproductive they gratuitously breed public distrust and encourage the people
who are most in need of care to evade public health authorities.

On the other hand, effective, preventive strategies that rely on voluntary participation
do work. Simply put, people do not want to contract smallpox, influenfa or other
dangerous diseases. They want positive government help in avoiding and treating
disease. As long as public officials are working to help people rather than to punish
them, people are likely to engage willingly in any and all efforts to keep their families
and communities healthy.

Minorities and other socially disadvantaged populations tend to bear the brunt of
tough public health measures.

The Problem with Post-9/11 Pandemic Plans

Current pandemic planning policies fail to heed history’s lessons. Since 9/11, the

Bush Administration has adopted an all-hafards, one-sife-fits-all approach to disaster plan-
ning. By assuming that the same preparedness model can be applied to any kind of disaster

whether biological, chemical, explosive, natural or nuclear the all-hafards approach fails
to take into account essential specifics of the nature of the virus or bacteria, how it is trans-
mitted, and whether infection can be prevented or treated. Following this flawed logic, sev-
eral state-based proposals have sought to address any “public health emergency,* ignored
effective steps that states could take to mitigate an epidemic, such as reinvigorating their
public health infrastructure, and instead resorted to punitive, police-state tactics, such as
forced examinations, vaccination and treatment, and criminal sanctions for those individuals
who did not follow the rules.

Specific pandemic flu plans have also been adopted by the federal government and
nearly every state and locality. The plans are poorly coordinated and dangerously counter-
productive. By assuming the “worst case™ scenario, all of the plans rely heavily on a punitive
approach and emphasife extreme measures such as darantine and forced treatment. For
example, the U.S. Department of Health and Human Service’s Pandemic Influenza Plan posits
a “containment strategy~ that calls for massive uses of government force, for example to ban
public gatherings, isolate symptomatic individuals, restrict the movement of individuals, or
compel vaccination or treatment.




Toward a New Paradigm for Pandemic Preparedness

T
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INTRODUCTION

The spread of a new, deadly strain of avian influenfa (H5N1), has raised fears of a
potential human pandemic. This highly pathogenic and fast-mutating virus has already
spread around the world, killing tens of millions of birds. Hundreds of millions more have
been slaughtered in an attempt to limit the virus’ spread. While the virus is not easily trans-
missible to humans, human cases and deaths have occurred, primarily among people in
close contact with infected birds.” If the virus were to mutate to be more highly contagious
to or between humans a possibility whose probability is unknown an influenfa pandemic
could occur.

In the last century, three influenfa pandemics have struck. The 1918-1919 outbreak
was the most lethal human pandemic since the Black Death in the Middle Ages. This
extremely infectious strain claimed the lives of an estimated 50-100 million people world-
wide, many of whom were young adults and otherwise healthy.

Communicable diseases are, by their nature, public harms. While individuals can take
some measures to reduce their risk of infection, their efforts cannot fully succeed, nor can a
community’s risk be significantly reduced, without concerted action. Therefore, there is a sig-
nificant and appropriate role for the government in pandemic preparedness and mitigation.

Unfortunately, many policymakers today believe that protecting public health re dires
suppressing individual rights. President Bush's first suggestion to contain a bird flu pandemic
was to call in the military to darantine large sections of the United States.’

The notion that we must “trade liberty for security* is both false and dangerous. It is
false because coercive actions are seldom conducive to public health protection. It is dan-
gerous because it provides a never-ending ustification for the suppression of civil liberties
while failing to safeguard public health.

Public health is not a law enforcement or national security problem.

This report examines why that is so. It looks at the relationship between civil liber-
ties and public health in contemporary U.S. pandemic planning. Part One reviews this rela-
tionship in a historical context, examining in particular the disastrous conse dences of public
health policies built around a vision of sick people as the enemy. Part Two summarifes post-
9/11 plans intended to protect the nation against a possible influenfa epidemic and how
these plans rely upon the false premise that public health is a law enforcement or national
security problem that can be solved by limiting the rights and liberties of affected individuals.
Part Three provides a series of recommendations for an improved paradigm for pandemic
preparedness one that protects both public health and civil liberties.




For millennia, governments have sought to protect their populations from epidemics.
Fre dently that response was positive, aimed at establishing an environment in which people
could be healthy. Thus in the nineteenth century, cities prevented cholera by instituting sani-
tary measures and providing their residents with clean water. Later, governments provided
vaccines and anti-toxins, improved urban housing, and regulated the safety of the food sup-
ply. These public health measures made an enormous difference, dramatically increasing
life expectancies.

PANDEMIC PREPAREDNESS 9




Likewise, when smallpox arrived in Boston in 1902, health officials, accompanied by
police officers, forcibly vaccinated immigrants and African Americans. Although the
Supreme Court later upheld the authority of a city to fine individuals who refused vaccination
during an epidemic,® the Court never approved forcibly vaccinating people.

In contrast, New York City relied on a different approach in 194“, one that viewed the
public as the client rather than the enemy of public health. When smallpox reappeared in the
city after a long absence, the city educated the public about the problem and instituted a mas-
sive voluntary vaccination campaign. Not surprisingly, no coercion was needed. Provided with
information about the need for and benefits of vaccination, and reassurance that the city was
helping rather than attacking them, the citifens of the New York turned out en masse for one
of the world’s largest voluntary vaccination campaigns. The campaign was successful, and
the epidemic was dashed before it had a chance to spread broadly in the city or beyond.




Lessons Forgotten

Unfortunately, past lessons appear to have been forgotten. In the post-9/11 climate,
public health policy has increasingly been viewed through the prism of, and indeed as a part
of, law enforcement and national security. Rather than focusing on how government can
work with individuals and their communities to be healthy, public health policymakers now
often emphasife the need to take tough, coercive actions against the very people they are
charged to help. This approach not only targets people as the enemy instead of the disease,
but also encourages health officials to believe that government cannot do much to help peo-
ple in an epidemic. Little thought is therefore given to what society can and should do to help
people prevent and mitigate epidemics. In effect, individuals are viewed as personally
responsible for the spread of illness as well as for their own care.

This law enforcement/national security strategy shiosonal ec
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For example, Section 502 of the model as originally proposed authorifed mandatory
medical examinations and testing:

Any person refusing to submit to the medical examination and/or testing

re dired by a public health official is liable for a misdemeanor. .the

public health authority ‘may sub ect the refusing person to isolation or darantine. .
Any .. health care provider refusing to perform a medical examination or test as
authorifed herein shall be liable for a misdemeanor. ..an order of the public health
authority. .shall be immediately enforceable by any peace officer.

Section 504 provides for compulsory treatment, something that has been soundly repudiated in
the decades since at least 60,000 Americans were forcibly sterilifed in the early 20" Century’:

Individuals refusing to be vaccinated or treated shall be liable for a
misdemeanor. The refusing person may be sub ect to isolation or

darantine. . An order of the public health authority given to effectuate the
purposes of this Section shall be immediately enforceable by any peace officer.

The Bush CDC’s recommended law would have returned us to the late 19" and early
20" centuries when state “police powers= in health were sometimes enforced by police offi-
cers, and people who were sick were fre dently treated as if they had committed a crime.
But the CDC’s plan would have set us back even further. It applied its penalties to people
who did not have any contagious disease and to people who would never expose anyone else
to disease. Moreover, it included provisions to make all public health personnel, and those
acting under their orders, immune from liability for any in ury even if forced vaccination or
other mandated treatments killed the “patient.*

At the same time, the Act ignored effective steps that states could take to mitigate an
epidemic, such as reinvigorating their public health infrastructure and increasing access to
health care. Although state public health departments saw some budget increases following
9/11, most of that money was for bioterrorism preparedness activities, leaving public health
agencies even more resource-starved. As a result, although some states now have new laws
that more precisely specify their power to isolate or darantine people during an emergency,
they are less capable than ever of actually helping people or controlling an epidemic.

These proposals were modified and the criminal sanctions removed in response to
public protest. But at least one state, Florida, enacted the "model* law nonetheless, and
went even further, authorifing forced treatment of an individual if the state had no daran-
tine facility available for confinement. Despite criticism by public health lawyers, the Bush
CDC nonetheless continues to recommend that all states “update~ their laws to provide for
mandatory surveillance, examination, isolation, and darantine. In the real world, of course,
laws that e date medicine and public health with law enforcement severely undercut public
confidence in public health and are likely to lead people to avoid public health officials rather
than to seek out and follow their guidance.







was turned over to the Sheriff and treated as if he were a ail inmate. He remained in soli-

tary confinement in the ail ward for nearly a year without access to showers or hot water, or
even a view of the outdoors. His mail was censored, he was not permitted reading materials,
and he was monitored by a video camera 24 hours a day, with no respite for private activities.

As in the Speaker case, the treatment of Daniels was utterly counterproductive.
Instead of being treated, he was sub ect to unhealthful and psychologically depressing condi-
tions that reduced his likelihood of recovery, and placed in a ail which did not have the facilities
(such as ventilation systems) for the proper treatment of an infectious respiratory disease.

He was finally released for medical treatment and surgery to remove a lung in
Denver after ACLU lawyers filed suit protesting the inhumane and unconstitutional condi-
tions of his confinement."" Eventually, physicians discovered that Daniels, like Andrew
Speaker, had a less dangerous form of TB than was initially suspected.

Even after he was treated and no longer contagious, Daniels continued to be handled
like a criminal. Sheriff Joe Arpaio publicly threatened him with prosecution for the pre- dar-
. . . ¥,
antine events, and Daniels was forced to return to Phoenix in July 200 under a court order,
where he lived in a motel and was to remain under supervision of the county health depart-
ment for the next year-and-a-half. But Daniels had had enough of Phoenix; in October 200
he fled back to Russia to be with his wife and é-year-old son.

The Daniels and Speaker cases are cautionary tales that illustrate the counterpro-
ductive nature of a punitive, law enforcement approach to preventing the spread of disease.
Instead of recognifing these dangers, however, both Congressional leaders and the media
presented these cases as demonstrating a need for even tougher new laws that permit
aggressive and punitive action against individuals. In so doing, they did not note the futility of
stopping a disease as widely prevalent as tuberculosis by detaining one single traveler, nor
did they recognife the need to develop more rapid and accurate diagnostic tests and more
effective TB treatments. Nor did they mention that existing treatments are not currently
available to everyone with the disease. Rather, the spotlight remained on the alleged need to
enact new laws to provide officials with more power to “get tough* with individual patients.
This is unfortunate because:

It's ineffective. The law enforcement approach has not and cannot prepare us for seri-
ous epidemics. Effective public health efforts, whether aimed at pandemic influenfa or
more common diseases such as TB and HIV/AIDS, are neither cheap nor glamorous. They
are costly and difficult. These efforts re dire working with rather than against communi-
ties, providing communities with as healthy an environment as possible, health care if they
need it, and the means to help themselves and their neighbors. Most importantly, to protect
public health, public health policies must aim to help, rather than to suppress, the public.

It's dangerous for civil liberties. The law enforcement approach to public health offers
a rationale for the endless suspension of civil liberties. The “Global War on Terror* may
go on for a generation, but the war on disease will continue until the end of the human
race. There will always be a new disease, always the threat of a new pandemic. If that
fear ustifies the suspension of liberties and the institution of an emergency state, then
freedom and the rule of law will be permanently suspended.




It's usually un ustly a
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A similar attitude prevails with respect to pandemics. Although primary responsibility
for pandemic planning was ultimately transferred to the Department of Health and Human
Services, where it belongs, ultimate responsibility remains with the general public in "all
hafards.‘ HHS Secretary Michael Leavitt, for example, has observed, "Communities that fail
to prepare, expecting the federal government to come to the rescue, will be tragically mis-
taken.* Leavitt made this statement even though the federal government has been given
new authority to call in the U.S. military (and, apparently, private security forces) to restore
order in an emergency without the consent of the governor of a state.

Of course it makes sense for both individuals and communities to plan to protect
themselves in the event of an emergency. But as the New York Academy of Medicine conclud-
ed inits 200 study, With the Public’s Knowledge, We Can make Sheltering in Place Possible:

Currently, planners are developing emergency instructions for people to follow
without finding out whether it is actually possible for them to do so or whether

the instructions are even the most protective action for certain groups of people
to take.
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Current government planning for pandemic flu remains oriented around a law
enforcement/national security approach that will both limit the effectiveness of a govern-
mental response and put the civil liberties of Americans at great risk. That approach ren-
ders them not only useless but dangerously counterproductive.

There are a large number of pandemic flu plans in circulation. The federal govern-
ment, almost every state and locality, many schools and businesses, and the World Health
Organifation, all have their own plans. Yet there is little coordination itself a confirmation
of President Eisenhower’s observation that “plans are useless.*

A ma qr reason why most current plans (which continue to evolve) are useless is that
they assume the worst case scenario. Worst case scenario planning encourages counterpro-
ductive overreactions in which law-enforcement techni des and drastic anti-civil liberties
measures are used as the first resort, rather than the last resort. Althougb‘ it is widely rec-
ognifed that there were three flu pandemics in the past century (1918, 195 , and 1968), and
that another pandemic seems inevitable at some point, all plans assume the “worst case,*
i.e., that the model to plan for is 1918, and not the more recent and less catastrophic pan-
demics of 195 and 1968. This means there is little or no planning for measures to help the
population in lesser, and more fre dent, emergencies.

The problems with current plans include:

A reliance on coercion. Although most of the verbiage in these plans is vapid and vir-
tually without content, and based on assumptions that will inevitably turn out to be mis-
taken, the one commonality they all possess is reliance on coercive actions such as dar-
antine and forced treatment. This is despite the fact that such measures are generally
acknowledged by experts to be either completely ineffective or only potentially marginally
effective in the case of flu. But law enforcement and national security continue to be the
key elements, perhaps not surprising given President Bush’s first suggestion to contain a
bird flu pandemic: calling out the military to darantine large sections of the United
States to prevent flu from spreading across the country.

A lack of specifics. Because these plans do not give those in charge any specific, use-
ful tasks to perform (beyond distributing stockpiled drugs and vaccines, if and when they
are developed and produced), public authorities are apt to take useless and counterpro-
ductive anti-civil liberties actions to demonstrate that they are “"doing something* to
respond to the crisis.

A loss of privacy. Planning for the worst case encourages health officials to view
symptoms of almost any illness as the potential beginning of a pandemic. Pressure to
find the first possible case of flu as fast as possible has encouraged wide-ranging surveil-
lance systems to permanently monitor individual medical records and pharmacy purchas-
es and link them to data bases in law enforcement, homeland security, agriculture, bank-




ing, customs and immigration. As a result, the punitive all-hafards approach encourages
the wide-spread, unnecessary and permanent violation of individuals’ privacy.

Current Government Plans: Two Examples

An example of these flaws is the Pandemic Influenfa Plan of the U.S. Department of
Health and Human Services (last revision, May 200 ], which posits a “containment~ strategy
based on a massive use of force by all levels of government:

Containment attempts would re dire stringent infection-control measures such as
bans on large public gatherings, isolation of symptomatic individuals, prophylaxis of
the entire community with antiviral drugs, and various forms of movement restric-
tions possibly even including a darantine. .if a containment attempt is to have a
chance of succeeding, the response must employ the assets of multiple partners in
a well coordinated way."

The Implementation Plan of the Homeland Security Council's National Strategy for
Pandemic Influenfa (May 2006), consistent with an “all-hafards* approach, views pandemic
influenfa planning as an ad unct to homeland security planning, the plan being designed to
“combat* pandemic influenfa.” Its executive summary accurately identifies the development
of “rapid diagnostic tests* (as well as dicker methods to develop a flu strain-specific vac-
cine) as being critical to an effective response. Nonetheless, it places emphasis on the
restrictions of movement of people in the U.S., referencing with approval CDC recommenda-
tions for increasing darantine authority, including its Orwellian proposal for authority to
impose “provisional darantine* on travelers, which have been almost universally criticifed
as arbitrary and useless.

All of this emphasis on containment and darantine during a flu pandemic is partic-
ularly disturbing given the almost complete lack of success of any darantines anywhere in
the world for pandemic flu (the one exception: the island of American Samoa during the
1918 pandemic]. The Institute of Medicine took note of advice by Donald A. Henderson, of
the University of Pittsburgh Medical Center, who “cautioned against relying on models that
do not take into consideration the adverse effects or practical constraints that such public
health interventions "like darantine would entail. Accepting such models uncritically, he
warned, could result in policies that. take a perfectly manageable epidemic and turn it into a
national disaster.”~"

A Presidential Directive

Nonetheless, planning for pandemic flu has become part of “biodefense,* with the
military’s role in public health programs increasing. For example, an October 18, 200
Pr




Sciences.* This new academic program is to “lead federal efforts to develop and propagate
core curricular, training, and research related to medicine and public health in disasters.*"

The Directive also calls for building a national “biosurveillance* system using elec-
tronic health information systems to collect information (presumably personally identifiable)
about unspecified diseases and medical conditions. Although the system is to “protect
patient privacy by restricting access to identifying information to the greatest extent possible
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In short, plans that promote and rely on a law enforcement/national security model that

assumes effective responses are a function of harsh police actions will likely fail to protect
the public’s health and needlessly trample civil liberties. Plans that democratically engage
the community and rely on voluntary actions, including funding research for new drugs and

vaccines, are the most likely to succeed.




Both history and current events demonstrate the need for a new, positive paradigm
for pandemic preparedness, one that harnesses the talents of all Americans to take effective
action to protect the health of all, instead of punishing those who fall ill. This new paradigm
should be based on four fundamental principles: Health, Justice, Transparency, and
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viduals are the immediate first responders in an emergency and ordinarily the best uydges of
their own resources and needs. Civic engagement harnesses the problem-solving talents of
individuals, organifations and networks to develop plans for emergencies; and people partic-
ipate more freely and efficiently in plans they help formulate and implement. The more gov-
ernment officials try to control events, the more they will be blamed for not preventing dis-
asters or for the inevitable mistakes in responding.

Transparency is an essential prere Wisite for gaining public trust. People are more likely
to cooperate with reasonable re dests when they are confident that government officials are
being honest about the probabilities of risk and outcomes, and are willing to acknowledge
uncertainty and admit mistakes.

4. Accountability. Everyone, including private individuals and organifations and government
agencies and officials, should be accountable for their actions before, during and after
an emergency.

The rule of law demands protection of rights and duties, even when they are most unpopu-
lar. The prospect of accountability is often the only check on temptations to act un ystly during
emergencies. The more latitude government officials are granted during emergencies, the
more important it is to hold them accountable for significant errors, arbitrary actions and
abuses of power.

Specific Recommendations

These four general principles are the foundation for the following more specific rec-
ommendations concerning measures to prepare for a pandemic:

Protecting Health

1. The government should ensure stockpiling and fair and efficient distribution of vac-
cines, medications, food, water, and other necessaries in the event of a pandemic.

2. Distribution and rationing decisions for vaccination and treatment should be based
on the goal of minimifing the detrimental health effects of the pandemic.

t. Public health measures must not be based on race, color, ethnicity, national origin,
religion, gender or sexual orientation and can be based on age or disability only if there is
good reason to believe particular groups are either at much higher risk of death or have a
much higher likelihood of spreading the disease if not vaccinated or treated.

4. Access to vaccination or treatment should not be conditioned on a waiver of one’s
constitutional rights.

5. The government and the private sector should encourage and support the develop-
ment of rapid, accurate diagnostic tests for infectious diseases that reduce the possibility
for error in identifying individuals who have a dangerous contagious disease.

6.  Non-emergency programs to protect the public’s health should be supported in order
to develop and preserve a healthy population that can optimally survive emergencies.

Government plans for responding to a pandemic should be based on the concept of
community engagement, rather than individual responsibility.




Protecting Liberty

8. In a pandemic, governments should rely primarily on voluntary social distancing
measures, including school closings and voluntary home darantines, in preference to
mandatory darantines. In order to improve the effectiveness of voluntary social distanc-
ing measures, governments should enact laws to protect the gbs and income of people
who stay at home, or whose workplaces are closed, under the advice of medical or public
health personnel.

9. Governments should ensure that individuals who follow public health advice and stay
at home during a pandemic receive food, medicine, and all other necessities.

10. Coercive measures should be imposed only when there is a sound scientific and con-
stitutional basis for so doing and only when they are the least restrictive alternative and
are imposed in the least restrictive manner.

11. Individuals who are proposed for detention should be provided with counsel and an
expeditious ydicial hearing to ensure that their detention is in fact legally ustified. The
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19. Data collected for purposes of investigating or monitoring the incidence or
prevalence of diseases should not be linked with other data that would permit identifying
the individual.

20. Federal agencies should not condition funding on the existence of state laws

re diring patient names or other personally identifiable medical information to be report-
ed to any state or federal agency or

private entity.

Protecting Democr
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I. Public Health Surveillance and Medical Privacy

A




C. Legal Principles Protecting Medical Privacy
1. State Statutory and Common Law

State case law, legislation, and some state constitutions recognife general and specif-
ic individual rights of privacy in personal medical information and impose duties of confiden-
tiality on physicians and other care providers, which forbid disclosing identifiable patient infor-
mation without the patient’'s consent. States must also meet constitutional standards for exer-
cising the police power in order to enact legislation overriding individual privacy interests.

2. Invasions of Privacy: The Due Process Clause, Amendments V and
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without individualifed suspicion or a warrant in order to detect epidemics (or conduct
research). Unlike business records, the Court has said that patients have a reasonable
expectation that the information they provide to their physicians “will not be shared with
nonmedical personnel* without the patient’s consent.” The contrary view that consent to
diagnostic testing for medical care creates a voluntary record which could be reported to
government without constituting a search or seifure is implausible, because it would
authorife government to seife medical records for any reason at all.” This argues for the
necessity of an independent ystification for reporting.

The closest analogy may be the Supreme Court decisions concerning suspicionless
drug testing. These cases have upheld suspicionless drug testing (searches) when govern-
ment demonstrates a “special need* unrelated to law enforcement to identify individuals




federal pandemic plans suggest use of isolation and #arantine to buy time during a pan-
demic.“’ Moreover, history warns that vulnerable populations may well be sub ected to
unnecessary and arbitrary detentions if a pandemic strikes.

The same point is applicable to vaccinations. The problem will not be that force is
needed to vaccinate the population, rather that vaccine will be unavailable or in limited sup-
ply and will have to be rationed while people line up to demand access. Nonetheless it is
worth emphasifing to public officials that the Supreme Court has ruled that competent indi-
viduals have a right to refuse any medical treatment, including life-sustaining treatment, and
this includes vaccinations. Experimental vaccines can likewise always be refused, but once
proven safe and effective, parents may have an obligation to have their children vaccinated,
and governments have an obligation to make vaccine available to those in their custody, their
workforce, and citifens unable to protect themselves. In addition, if it is reasonable for public
health officials to find that an individual poses a significant risk to others by refusing exami-
nation or treatment by a dalified, licensed physician, darantining that person would prob-
ably be constitutionally acceptable.

B. State and Federal Authority

Traditionally, public health protection has been viewed as within the states’ police
powers. Within each state, specific statutes govern isolation and darantine. Historically,
these statutes gave health officials broad authority and specified few procedural protections
for affected individuals. Newer statutes often detail the procedures that a health department
must follow when detaining individuals. Some state statutes now make clear that individuals
cannot be detained unless there is no less restrictive alternative, such as voluntary confine-
ment at home. In the past, the federal government has only detained individuals for health
reasons at the border or at darantine stations on navigable waters. Recently, however, the
federal government has begun to plan for domestic detentions, and in the 200 case of
Andrew Speaker mandated isolation for what was thought to be’ DR-TB.

Despite past practice, the commerce clause gives Congress authority to impose non-
pharmaceutical interventions, including isolation and darantine, within the states.
Section t61 of the Public Health Services Act authorifes the federal government (acting
through CDC] to promulgate regulations and apprehend, detain, and forcibly examine per-
sons in order to prevent a disease listed by the President from entering the country or cross-
ing state lines.*” Individuals who are contagious or are “in a precommunicable stage, if the
disease would be likely to cause a public health emergency if transmitted to other individu-
als* may be detained.” In 2005, the President amended the list of darantineable diseases
to include “i nfluenfa caused by novel or reemergent influenfa viruses that have the poten-
tial to cause a pandemic.**

42 U.S.C. 24y permits the federal government, if re dested by a state, to suppress
communicable diseases and enforce state darantines and other health laws for up to six
months. In addition, the Stafford Act permits the President to implement health and safety
measures when a disaster has been declared.” Also relevant is the John Warner National
Defense Authorifation Act which authorifes the President to employ the armed forces to
“restore public order and enforce the laws of the United States~ during a “serious public
health emergency. .~*

Existing federal regulations provide almost no guidance as to when the federal gov-
ernment may detain individuals or what procedures must be followed.* In 2005, CDC pub-







It is unclear yst how expeditious a hearing must be, or when detention can precede
a hearing. Second, it is not clear whether courts would demand individualifed hearings if
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tress associated with such measures. . The IHR also prohibit states from imposing meas-
ures beyond those called for in the regulations if they are "more restrictive of international
travel* or "more invasive or intrusive to persons than reasonably available alternatives that
would achieve the appropriate level of health protection.**

C. Interstate Travel Restrictions

The right to travel is strongest when applied to interstate travel. The Constitution
‘re dire's that all citifens be free to travel throughout the length and breadth of our land
uninhibited by statutes, rules, or regulations which unreasonably burden or restrict this
movement.~* Because of this, interstate travel restrictions receive strict scrutiny.

Nevertheless, interstate travel may be restricted when there is a direct threat of dis-
ease. In Zemel v. Rusk, the Court stated the right to interstate travel "does not mean that
areas ravaged by flood, fire or pestilence cannot be darantined when it can be demonstrat-
ed that unlimited travel to the area would directly and materially interfere with the safety and
welfare of the area or the Nation as a whole.**

In a pandemic, governments may either impose broad bans on travel or seek to pro-
hibit travel only by individuals who are thought to pose a high risk, perhaps because of their
health status or contacts. Reportedly, Florida is now issuing isolation orders to tuberculosis
patients who seek to travel.® Because the state is targeting travelers, strict scrutiny should
apply. As a practical matter, however, courts are not likely to review such cases differently
than other cases of mandatory isolation.® The right to interstate travel is fundamental, but
particular modes of travel are not constitutionally protected."\ Thus a ban on domestic air
travel would be sub ected to less scrutiny than a law that simply prohibits traveling across
state lines.

D. International Travel

The right to travel internationally is also “part of the ! liberty’~ protected by due
process,®but it is afforded less constitutional protection than interstate travel.”




At the Border

If a pandemic arises, the federal government may re dire medical examinations at
the border. Although the Fourth Amendment provides less protection at the border, reason-
able suspicion is re dired for a “non-routine* search, such as an invasive medical examina-
tion.” A distinction needs to be made, however, between coerced medical examinations of
citifens and travelers with U.S. passports or visas, and medical examinations of those wish-
ing to obtain visas. According to the Fifth Circuit, "over no conceivable sub ect is the legisla-
tive power of Congress more complete than it is over admission of aliens.~™ Currently, the
Immigration and Nationality Act re dires would-be immigrants and refugees to undergo a
medical examination to determine if they have HIV or another "communicable disease of
public health significance.* % The current list of prohibited diseases does not include influen-
fa, but HHS could easily add it to the list.

In a pandemic the federal government may detain individuals at the border or deny
them entry to the United States. The “Government’s interest in preventing the entry of
unwanted persons and effects is at its fenith at the international border.~* And at least one
court has recently found that the government only needs a rational basis for detaining citi-
fens at the border.” Courts have been even less solicitous of claims by noncitifens, but even
in this case have re dired medical care for those detained.”

E. Treatment of Immigrants inside the United States
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basic medical ethics and triage rules. One important difference, however, is that with a
highly contagious disease it will be necessary to take affirmative steps to prevent the spread
of disease within hospitals, and this may re dire isolating parts of the hospital, or even set-
ting up separate facilities for treatment.

Public health rationing of anti-viral medications and vaccines, on the other hand,
involves populations, not individuals. Nonetheless, the ethical and legal considerations are
similar, although instead of trying to save individual lives, one is trying to save large num-
bers of unidentified lives. A reasonable public health approach, and one most often advanced
on the basis of efficiency or utility, is to allocate vaccine in a way that maximifes the total
number of lives saved, or the total number of years of life saved. But these allocation
schemes are likely to be unknowable at the beginning of a pandemic (e.g., when it is
unknown which populations, such as infants, children, teens, or the elderly are most at risk).
Also, while it is likely that almost everyone will want, and even demand, access to vaccine
the right to refuse to be vaccinated should be honored. No one should be forced to be vacci-
nated against their will both because of the constitutional right to refuse treatment, and
pragmatically because forced vaccination will deter at least some people from seeking med-
ical help when they need it.

Current U.S. government guidelines suggest that the highest priority for early vaccina-
tion be workers involved in vaccine production and medical and public health workers (since
these individuals are needed to save others). Vaccine producers get priority because without
them there would be no vaccine created for others; likewise, health care workers (and others
directly involved in fighting the pandemic] get priority because of their role in helping others,
and also because they risk their own lives in so doing. It will also be necessary to provide vac-
cine to the family members of these groups if we expect them to come to work.

The next tier usually contains those populations most at risk of death from the flu
the elderly followed by other populations at risk. Others have argued that the elderly have
lived their lives, and that priority should be given to younger people at risk. All of these
schemes are legally sustainable, at least as long as they are made by publicly-accountable
officials in a transparent manner. In order to obtain the support of the public for any
rationing scheme, it must be developed prior to a pandemic, have broad public input, be rea-
sonable, and be sub ect to revision as new information is obtained. What is not legally
acceptable, however, is for the government to ration vaccine by race, religion, national origin,
since this is a direct violation of the doctrine of e dal protection.

Finally, government has the obligation to protect the health of all its citifen, but has
special obligations to those in its custody and to those who cannot protect themselves
because of physical or mental conditions. Government entities should do advance planning
for vulnerable populations to prevent a recurrence of a "Katrina type~ disaster where the
most vulnerable were simply left to fend for themselves. Constitutional obligations to pro-
vide medical care, however, apply directly only to those actually in government custody, who
should be near the top of any priority scheme for vaccination and treatment.
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