


a statute that was silent as to judicial review with a statute that contemplates
judicial review that is constitutionally inadequate at best and, in many cases,
wholly iltusory.?

A. The amended gag scheme imposes a prior restraint and is therefore

presumptively inva®  lid,
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(now with the limited exception of counsel and others to whom disclosure is
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“burden of going to court” rests on the speaker rather than the censor. Although
the Act requires that the government, prior to the imposition of a gag, certify the
need for a gag according to specified criteria, see 18 U.S.C. § 2709(c)(1) (as

hyAct § UGa(a). no caurt reviews that jnitial certification to determine if







see Gov’t Ltr,, at 5, is tantamount to abandonment of its appeal in that case: the
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against the plaintiffs with regard to Doe’s identity.”). The Court should therefore
dismiss the appeal in No. 05-4896.
The government’s argument that it is entitled to vacatur is foreclosed by
U.S. Bancorp Mortg. Co. v. Bonner Mall P'ship, 513 U.S. 18 (1994). Here, as in
Bancorp, the judgment at issue “is not unreviewable, but simply unreviewed by
[the appellant’s] own choice.” Jd. at 25. The government’s plea not to “leave an
unreviewed ruling of unconstitutionality on the books,” Gov’t Ltr., at 5, flies in the
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