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On Tuesday, June 22, 1999 Simon Gonzales abducted the three children from
Plaintiff's home. No advance notice or arrangements were made for Simon to have

"narenting time" with the chiidren that evening. Plaintiff called the Castle Rock Police
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Brink and Ruisi were dispatched to Plaintiff's home. She showed them the TRO, told
them Simcn had taken the children, and requested that‘the TRO be enforced. Brink
and Ruisi totd Plaintiff there was nothing that they could do, and suggested that Ptaintiff
contact the Police Department if the children were not home by 10:00 p.m.

At approximately 8:30 p.m., Plaintiff confirmed that Simon Gonzales had the
children by contacting him on his cellular telephone. Simon told Plaintiff that he and the
children were at Elitch Gardens amusement park in Denver. Plaintiff called the Police
Department and requested that Brink have someone check for Simon or his vehicle at
=litch Gardens. Brink toid the Plaintiff to wait until 10:00 p.m. At 10:10 p.m. Plaintiff
again called the Police Department to report that her children had nct been returned.
She then went to Simon's apartment and called the Palice Department. She was told to
wait there for an officer, but none came. At approximately 12:50 a.m. Plaintiff went to -
the Police Station and filled out an incident report. -

Over an eight hour period, Plaintiff repeatedly asked Defendants_ to enforce the
TRO and retrieve the children. Defendants repeatedly told Plaintiff to wait and did
nothing to enforce the TRO or locate the children. At approximately 3:2C a.m. on June

21 1849 Siman drove to the Castle Rack police station and opened fire on the station



with a semi-auicmatic handcun. Pclice shot anc killed Simon. The three girls wers

. hl'ﬂ(‘{_mnﬁggﬂﬁ E fng r]'n qi E'Enﬂ’r f(}ﬁl/

SUNMMARY OF COMPLAINT ALLEGATIONS

Plaintiffs Complaint alleges due process and 42 U.S.C. §1883 violations
stemming from the allegec failure of Cefendants City of Castle Rock and palice officers
in the Castle Rock Palice Department to enferce the TRQ against Simen. Plaintiff
argues that the TRQO craated a property right under the Fourteenth Amendment, and in
turn created a constitutional duty on benalf of Defendants to enforce the TRO. Plaintiff
further argues that section 18-6-803.5(3) of the Colorado Revised Code required the

Defendants to use "every reascnable means to enforce” the TRO and "arrest” or "seek

a warrant for the arrest of" Simon Gonzales for his violations of the TRO. CoLo. Rev.
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TRO constituted a denial of both her substantive and procedural due process rights

pursuantto 42 U.S.C. §1283.

STANDARD GF REVIEW

In deciding a Motion to Dismiss, the court “must accept all the well-pleaded
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Defendants seek dismissal of the Complaint for failure to state a claim for relief

I 2 e individial MNMafamdamte ~laa ~mat oo oo
pursuant t 6 Ii Igim{b‘;__]"nm i m

F

K

-

.

I they are entitled to qualified immunity: Castle Rcek seeks dismissal arguing that Plainuf
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l To sustain an action under 42 U.S.C. § 1583 a plainti® must show (1) that the



ressonable means (C enforce @ restraining order. (b) A peace officer shall
arrast. or. if an arrest would te impractical under the circumstances, seek
a warrant for the arrastof 3 restrained persan when the peace officer has
nformation amounting to probable cause that:

(I The restrained person has viclated or attempted to violate any
provision of a restraining order: and (1Y) The restrained person nas heen
oroperty served with 2 CopY of the restraining order or the restrained
perscn nas raceived actual natice of the existence and substance of such
areer.

CoLo. REYV. STAT. § 18-8-803.5(3) (1998).

jean thara is 3 arotectabie property nterest, the Due Process Clause does
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process. Id. at 158, Instead. “[t]he affirmative duty {¢ protect arises . . . from the

limitation which [the State] has impesed an [an individual's] freedom to act on his own
behaif." Id.
[n this case, it is clear that the State imposed no such limitation. The harms

suffered by Plaintiff and her children cccurred not while they were in the State's

custody, but instead, while the children were in the custody of their father. Asin
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! faced in the free world, it pfayed no part in their creation, nor did it do anything to render

(1) the special-relationship doctrine, and (2) the danger-creation theory. Uhlrig v.



I

- known; (4} Defendants acted recklessly in conscious
disragard cf that risk; and (5) such conduct, when viewed in
total, is conscience shocking.
!d. at 374, To satisfy the "shock the conscience" standard, plaintiff must demonstrate
"a degree of outrageousness and a magnitude of potential or actual harm that is truly
conscience shocking.” id. at 574. This requires more than a2 showing that the
government actor intentionally or recklessly caused injury to the plaintiff by abusing or

misusing government power. See id. A plaintiff must show that defendants’ affirmative

acts subjected plaintiff-to the injury-causing danger. See Granam v. Indegendent

Schoo! Dist., No. -89, 22 F.3d 991, 995 (10th Cir.1894).

"Inacticn by the state in the face of a knewn danger is not erough . . . the state

must have limited in some way the liberty of a citizen to act on his own behalf.' " |4, at

594 (quoting Reed v. Gardner, 986 F.2d 1122, 1125 (7th Cir.1993)), cert. denied, 510
U.S. 947 (1993). Moreover, "foreseeability {on the part of the state] cannot create an
affirmative duty to protect when pltaintiff remains unable to allege a custodial

relationship.” Id. at 994.
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i childrens’ deaths are simply "tco remcte a censeguence of [defendants'] action to hoid
them responsible under the federal civii rights law ™ Graham, 22 F.3d at 995 (guotation
l omitted). Accordingly, Plaintiff has not alleged facts which support a violation of the
' substantive due procass clause and | will GRANT the Motion to Dismiss as o Plaintids
substantive due process claim.
] Procedural Due Process
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law.' " Jacobs. isconsi & Jacobs v City of

from an indepencent source such as state

Lawrence, 327 F.2d 1111, 1115 (10th Cir. 1991 J(queting Bearg of Regants of State

Calleces v Raoth, 108 U.S. 84, 377 (1872}, Whether § 13--303.3(3) gives ris2 tc a

legitimate claim of sntitlement depends upen ~hether "the ragulatory language [is] sC

o rely on that language thereby creating an entitiement
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1223 (10" Cir. 1659).°

o follow Siddle v. City of Cambridge, 761 F. Supp. 803

iP|aintiff urges the Courtt
= - e ey Mlson Prlice Dept., 739 F. Supp. 257 (E.D. Pa.
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Defendants argue that the regulatery language in § 18-6-803.5(3) is not

‘mandatory” as described by Cosca because its obligations are triggered only where

there is protatle cause to believe the restraining order has teen viclated. While it is

true that protable cause is measured against an cbjective standard, see Beck v. Ohiog,
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implicitly requires that police officers exercise discretion. Because the statute requires
that pclice exercise discration, its obligations are, by definition, not mandatory.
Because the obligation impesed by § 18-6-803.5(3) is not mandatory under
Cosco, | am unabie to conclude that Plaintiff had a protectable property interest.
Accordingly, Plaintiff has not alleged facts which support a violation of the procedural
due prccess clause and | will GRANT the Motion te Dismiss as to Plaintiff's procedural

due process claim.

CONCLUSION

The individual Defendants seek dismissal of the claims against them on the

basis of quatified immunity. The City of Castle Rock seeks dismissal of the claims

wmm::_' E e N W WE. 2 ’."w—‘"ws
)]

&




The tragic facts of this case make the conclusion that Plaintiff has no cause of
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ane. It is appropriate to repeat the Court's remarks in DeShaney,

Judges and lawyers, like other humarns, are moved by natural sympathy in
a case like this to find a way for {the deceased children] and [their] mother
to receive adeguate compensation for the grievous harm inflicted upon
them. But befare yielding to that impulse, itis well to remember once
again that the harm was inflicted not by the [Defendants], but by [Simon
Gonzales].

489 U.S. at 202-03. Accordingly, itis
ORDERED that Defendants’ Motion to Dismiss is GRANTED. itis

FURTHER ORDERED that this case is DISMISSED WITH PREJUDICE, each

party to bear its own costs and attormneys fees.

Dated: January 24, 2001.

BY THE COURT:
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Wiley Y. Daai
. S. District Judge
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