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FROM: L - Jolm B. Belling~r,u&.
.SUBJECT: Whether to Extradite Kulvir Singh Barapind to India

Recommendation

That you find, pursuant to the State Department's regulations
implementing the Convention7u0g
0.019_E5 Tc 12d2n is not

more likely than notthat Kulvir Singh Barapind will be tortured ifextradited to
India, and you authorize the extradition of Barapind to India by signing the
surrender warrant at Tab I.

Approve _.~---''--_ Disapprove _-'- _

Background
The Government ofIndia·has requested the extradition of Indian citizen

Kulvir Singh Barapind aka Kulvir Singh, a proniinent Sikh separatist, to stand.
trial on charges pertaining to eleven violent incidents that took place in 1991 and··
1992. The charges include murder, attempted murder, participation in
conspiracy to murder, and robbery. The maximum penalty for ·these crimes is
death or life imprisonment. A detailed discussion of the background facts is at
Tab 2, and India's extradition request is at Tab 3~ On August 27, 2001, the U.S.
District Court for the Eastern District of California certified Barapind's
extradition for charges in three

appeals,the district court entered a new certification and order
ofextraditability

on November 8,2005 for the same three incidents (Tab 4). There currently is no
legal bar to Barapind's extradition to India. India considers this an important
extradition. .
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Barapind has submitted materials to the Depar1ment opposing India's
extradition request (Tab 5). He requests that extradition be denied because, he
claims, it is more likely thl!ll not that he will be tortured if surrendered to India.
He also requests that extradition be denied because, he alleges, India will refuse
him access to counsel, because India will violate the rule of specialty, aild
because India will deny him a speedy trial.

UnderArticle 3 of the Convention Against Torture, the United States is
prohibited from extraditing a person to a country "where there are substantial
grounds for believing that he would be in danger ofbeing subjected to torture."
For the United States, in light ofthe Understanding included in the U.S.
instrument ofratification for the Convention and the State Department
regulations implementing the Convention, this means that extradition is
precluded if it is "more likely than not" that the person will be tortured. The
Depar1ment, including" Embassy New Delhi, has extensively reviewed and
investigated the claims made in Baraoind's submission (Tabs 6-12).1,--------, B

IAs elaborated in Tab 2, we
hbe;;;]l;;ie~v:;etithh,a;t~:.ij·-Q;;":;;~;".;;;mnre:n;c;;J;I:;tik;;ehly;'tthh:;an;:;nn01ottittih;jat~B~arapind will be tortured ifhe is

extradited·t h e U n i t e dS t a n t ,toT a b a n d E m b a d 
 ( f o r ) T j 
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Attachments:
Tab 1 - Surrender Warrant

. Tab 2 - Background on Extradition Request
Tab 3 - Extradition Request
Tab 4 - Certificate and Order ofExtraditability
Tab 5 - Submission on behalfofBarapind
Tab 6 - 05 State 222735
Tab 7 - 06 State 6905
Tab 8 - 06 State 33728
Tab 9 - 05 New Delhi 9513
Tab 10 - 06 New Delhi 994
Tab 11 - 06 New Delhi 2171
Tab 12 - 06 New Delhi 2911
Tab 13 - SCA and L Statement on CAT claim
Tab 14 - 05
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Drafted:

LILEI:Michel GuiI:l{;{1 JaCOb~gan
x79500 'x79771

04/04/06 Doc No. 21109-3a

....
;..~~~~

Clearances:.

L:SBiniaz (ok)/jv ..
LILEI:KPropp (ok)~
LILEI:SPomper (ok) .
LIHRR:EAmory (ok)
LIESA:SProsser (ok)
NEAlINS:JHoward (ok)
DRL:JFarrar (info)
DRLIPHD:SGhori (ok)
DRL/C.RA:LPotts (info)
D:AJost (ok)
P:AManuel (ok)
DOJ/OIA: HMarshaIl (subs) (ok)
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Washington, D.C 20520

BACKGROUND FACTS CONCERNING THE EXTRADITION OF
KULBIR, SINGH BARAPIND TO INDIA

India has requested the extradition ofKulvir Singh Barapind aka Kulvir
Singh, a prominent Sikh separatist, to starid trial for murder, attempted murder,
participation in conspiracy to murder, and robbery (Tab 3). The maximum penalty
for these crimes is death or life iD.JPrisonment. The charges arise from eleven

. violent i.ncidents in the District of Jalandhar, Punjab in the early 1990s. Each
incident is covered by a First Information Report (FIR), a charging document, and
involves multiple offenses and victims. Barapind was arrested in the United States
in 1993 for immigration violations, and India requested his extradition in 1994.
More than a decade of litigation followed, during which the courts found that
Barapind was not extraditable for the charges arising out ofeight of the eleven
incidents. Barapind was found extraditabie for the three remaining incidents
(FIRs 34, 89 (in part), and 100), in which he is charged with a number ofcounts of
murder and attempted murder..

Judicial Certification ofExtraditabilitv

In 1985, Barapind became a member of the All India Sikh Students
Federation (SSF), a group committed to establishing the sovereign Sikh nation of
Khalistan in.!he :e..unjab.
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immediately detained and was placed into the custody of the Immigration and
Naturalization Service (INS). On June 7,1993, Barapind appliedapplied
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. and continue to take place in India, in particular by the Punjab police, and
that Barapind's status as a political leader and an accused militant makes
him particularly susceptible to mistreatment.

Sufficiency ofAssurances. Barapind's submission claims that any
diplomatic assurances that the USG obtains from India cannot protect
Barapind from torture: In making this ,argument, the submission !!tates that
India has previously failed to honor diplomatic assurances that it would not
torture Sikhs extradited to India by the United States. In particular, the
submission focuses on the cases ofDaya Singh Sandhu and Kamaljit Kaur
Sandhu, both ofwhom were extradited to India in 1997 after the United
States had procured assurances from the Government ofIndia in late 1996
that they would not be tortured and would be afforded certain protections
under the Indian Constitution arid laws prohibiting torture and protecting
persons against torture and degrading and inhuman treatment; the right to
counsel; and the right to have counsel, family and representatives ofthe
National Human Rights Commission ofIndia visit them while in custody.
Barapind's submission claims that, in spite of the assurances, the
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torture still occurs in Punjab, Embassy New Delhi discounts the possibility of a
new insurgency in Punjab that would lead to the types ofabuses common in the
1980s and early 1990s.

Further, the Embassy notes that "[t]he free press is also sensitive to human
rights." "India's free press, including in Punjab, actively pursues and exposes
government excesses of all varieties, including police abuse, torture, and
corruption" (Tab 10). Press interest extends to extraditions. The Embassy points
to the "continuing Indian press coverage of Abu Salem, who was'extradited from
Portugal last year for his alleged role as the principal suspect in the March 12,

. 1993 Mumbai bombings that killed 250 and injured more than 700." (Tab 11). We
also note the recent press interest in the removal ofprominent Sikh separatist
Harpal Singh Cheema to India from the United States. See Anju Agnihotri Chaba,
Deported Ex-Militant Says Khalistan His Life'S Aim, Indian Express, May 3,2006,
at 3 (noting that the newspaper interviewed Cheema, that he received "VIP
treatment" at the Punjab police station where he was held, and that "nobody was
stonned from meetinQ: with him" includinQ: Sikh political leaders). \ E

Human rights monitoring and activism is also much improved. This is true
both for NGOs arid the National Human Rights Commission (NHRC). Embassy
explains that "India has numerous activist human rights NGOs that specialize in
assisting victims ofpolice abuse, including some that focus on Punjab" (Tab 10).
The NHRC ''ll0w''Has over a decade of experience in investigating and assessing
~uman ~ght~ ~~}jijia..Theirmandat~includes bo~ p~si~ve human
nghts vlOlatJOrt8 and 'neglIgence m the preventlon of such VIOlatIon .... [T]he
NHRC 7 0 Td
(.37 0i 0.909 0 Td
legallsy)Tj
0.1064 Tc 30975 0 Td
empowerend r i s o n d e r n

in ayn.56 Tc 12.9 0 0 12.93993.69272153424 Tm
for ayn
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Delhi and deepened divisions between India and Pakistan. Today, Punjab is one
of the richest states in India, with a progressive, pro-agriculture government whose
Chief Minister (a Sikh) is working to promote harmonious relations among Sikhs
and between India andPakistimi Punjab.... The end of the Punjab insurgency in
the 1990s ushered in a dramatic decline in custodial deaths and torture allegations.
The current Indian-Prime Minister and Army Chiefare Sikhs. The intensive police
and security force anti-insurgency efforts of the 1980s and 1990s are largely a
thing of the past" (Tab 10).

India has signed the [Convention Against Torture]. As a signatory, India
has goad-faith obligation noUo act against the objectives and purposes of
the C0n.vi)p~.>.~-

The Indian Constitution provides for the protection of life and personal
liberty. It guarantees accused persons the right to be defended by a legal
practitioner ofhis or her choice. India has legislation for the protection of
human rights. The National and States Human Rights Commissions can
visit prisons and can enquire on their own initiative or on a petition into any
complaint ofhuman rights violation. Indian criminal law prohibits the use
of force or causing hurt to extort confession. Persons violating these
provisions are subject to prosecution and imprisonment. [Sections 330-331
of the Indian Penal Code enclosed.]
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Further, family members, attorneys ofa person extradited to India as
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reciprocal basis), as described, are accurate, and it is likely the Government of
India will in practice comply with them" (Tab 10). The Embassy continues:
"India's relationship with the United States and the rest of the world is ...
dramatically differentthan it was less than a decade ago. India has far greater
incentives to be seen as a reliable partner and a country that honors its

. international commitments."

Barapmd doubts that Indian assurances are credible, citing the case of the
Sandhus.1

(e) Conclusion. Given the changed circumstances in Punjab (including
the end of the insurgency), the high-profile nature of this extradition, the strong

4 The Department's July 1997 Addendum to the India Country Profile also stated:
"A human rights group which is providing lawyers to represent the Sandhus
reports that they are experiencing neither physical nor verbal abuse and are being

examined by a doctor daily." UNCLASSIFIED
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accountability in place in the fonn of Indian human rights organizations (including
the National Human Rights Connnission) and media, the ~surances provided by
the Government of India, the guaranteed monitoring,5 the prospect ofU.S.
cooperation on future extraditions and law enforcement generally, and the much­
improved bilateral relationship between the two countries, we do not believe it is
more likely than not that Barapind will be tortured ifextradited. This conclusion
is well-stated by one of the Embassy's contacts, an editor ofa Punjabi newspaper,
who reported "that 'no one will touch [Barapind]' because his case is high profile
(in part because ofthe extradition) and because of the strength ofhuman rights

. activists in the state" (Tab 9).

Other Humanitariim Claims

) .

Barapind also claims that he will be denied access to counsel, that India will
violate the rule of specialty by prosecuting him for crimes for which he was not
found extraditable (citing the case of the Sandhus), and that India will deny him a
speedy trial. I I

5Embassy New Delhi has assigned an officer to be a point ofcontact for Barapind
and others acting on his behalf to receive complaints about his treatment, should
he be extradited.

UNCLASSIFIED
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Refugee Convention

When an asylum application is pending but not finally adjudicated, the
United States must take into account its international obligations under the 1967
Protocol Relating to the Status ofRefugees (Refugee Protocol), which
incorporates certain obligations ofthe 1951 Convention Rylating to the Status of
Refugees (Refugee Convention). The Refugee Convention prohibits the return of
a refugee where his or her life or freedom would be threatened o6563 571.31e 0 12.3 229.5701 571.5 9786.5 Tm
(a)Tj
0.

R e l a t i a l

p r o h i b m e m b e r s h i p 0 4 8 8  T c 4 . 6 0 7  0  1 8 9 6 2 . 3  3 1 2 . 0 9 6 4  6 3 7 . 5  T 4  6 5 6 e r
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the extradition request.6 As clearly shown by the Judge's Order, the Government
of India has submitted: duly authenticated documents as required by the treaty;
such evidence ofcrimipality in regard to the offenses for which Barapind has been
found extraditable as would havejustified his apprehension and commitment in
the United States; and sufficient evidence that the person sought by India was the
person before the court during the extradition proceedings.

No exemption from, or condition to, extradition stipulated in the Treaty and
Protocol appears applicable.

Notification ofDecision

Barapind's case comes out ofthe Ninth Circuit, which in a previous case
left open the poss8524htyleftapprehen-g1a6'epa
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including the United States's obligations under the Torture Convention. Though
Barapind has requested notification, it is unclear whether he will file a habeas
petition. Ifhe does file a petition, we believe we would prevail, and the decision
to extradite would be upheld.

,
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