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JXLGDQFH LV 3GHILEHUDILYH ~ As set forth below, each of these contentions is wrong and should be
rejected.
A. The CIA’s deliberative process theory is overbroad and contrary to law.

FOIA requires that agencies affirmatively disclose to the public, in the absence of any
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supervisor might make a decision based upon information provided by the employee.” Sakamoto
v.E.P.A., 443 F. Supp. 2d 1182, 1200 (N.D. Cal. 2006).

Moreover, the CIAV DIHPSW IR ZLIKKRIG QRQGHILEHUDILYH IDFIXD0 LQIRUPDILRQ LV QRII
limited to documents that flow from subordinates to decisionmakers. The agency maintains
instead that even facts conveyed alongside commands from superiors to inferiors, or in a
document setting forth a SuUSHUYLVRUJV VXP PDU\ RI KLV RITLFH{V LQYROYHPHQW LQ WKH WRUIXUH
program=2in every case HUKHU 3IRUPHG DQ LQIHJUDO SDUIl RI WKH GHFLVLRQPDNLQJ SURFHW™ RU ZRX0G
3EH UHYHODIRUN RI WKH GHOLEHUDILYH SURFHW = Reply at 22. But tkKH JRYHUQPHQIV FRQFOXVRU\
arguments are in considerable tension with the longstanding requirement that the privilege
applies only to the 3yRSLQLRQY RU WWHFRP PHQGDIRU\{ portion, not to factual information which is
contained in the document.” Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 867
(D.C. Cir. 1980); see E.P.A. v. Mink, 410 U.S. 73, 87+88 (19 3>3furely factual material
contained in deliberative memoranda and severable from its context would generally be available

IRU GLVFRYHU\ ).

! The government accuses the ACLU of disregarding Lead Indus. Ass’n, Inc. v.
Occupational Safety & Health Admin., 610 F.2d 70 (2d Cir. 1979). See Reply at 20. But the
6HFRQG &LUFXLITV IXLGDQFH LQ WKDII FDVH LV TXLIH FOHDU 3 = H EHOLHYH IKH SURSHU UX0H LV this: If
IKH IDFIXDO PDWHULDOV DUH LQH [WULFDEON LQUHUWZLQHGY with policy making recommendations so that
IKHLU GLVFORVXUH ZRX0G uicompromise the confidentiality of deliberative information that is entitled
to protection under Exemption 5,1 the factual materials themselves fall within the exemption.”
Lead Indus. Ass’n, 610 F.2d at 85 (quoting Mink, 410 U.S. at 92). In Lead Indus. Ass’n, the
Second Circuit did not suggest that factual information was generally withholdable, but found
that information claimed to be a factual summary was actually deliberative because the
GRFXPHQIV ZHUH 3PRUH IIKDQ PHUH VXPPDULHV ~ DQG ZHUH LQ IDFI SURGXFHG by 3consultants [who]
were asked to draw inferences and weigh the evidencH™ IR DLG DQ RQJRLQJ UX0H-making process.
Id. at 83. The government does not make a showing that that is the case here, certainly not for
each document.



B. Descriptions of decisions that have already been made are not protected by the
deliberative process privilege.

As Plaintiffs explained in their responding brief, the government has failed to justify the
wholesale withholding of documents that appear to narrate decisions that have already been
made. See 30V | Opp. Br. at 8+9. In its reply, the government claims that quotations Plaintiffs
KDYH IDNHQ IURP IIKH XQUHGDFIHG SRUILRQV RI IKH ZLIKKHIG GRFXPHQIV UHSUHVHQW PHUH 3VSHFXODILRQ™
about RU 3PLVFKDUDFIHUL]DILRQ™ RI IKH GRFXPHQIV  %Xi WKH JRYHUQPHQW RITHUWV QR VXEVIDQILDILRQ
for these claims aside from conclusory statements in the second Shiner declaration; it does not,
for example, explain how this is so.

Documents 7, 14, and 15 are reports from the field describing the effects of various

GHFLVLRQV DERXW $EX =XED\GDKIV IRUIXUH 7KH JRYHUQPHQW Flaims that these documents are
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The government argues that these factual descriptions may be withheld because
decisionmakers might make future decisions based on the facts they receive from the field. But
FOIA does not shield this type of reporting merely because it may someday be used to inform an
indeterminate future decision. See Coastal States ) GDi 3&KDUDFIHUL]LQJ these
GRFXPHQIV DV pSUHGHFLVLRQDOY VLP SO\ EHFDXVH IKH\ SOD\ LQIR DQ RQJRLQJ DXGLI SURFHW ZRX0G EH D
VHULRXV ZDUSLQJ RI IKH PHDQLQJ RI IKH ZRUG ©~  As the D.C. Circuit has explained, the
explanation of past agency decisions may not be withheld even if desFULEHG LQ 3a memo written
in contemplation of a change in that very policy.” Pub. Citizen, Inc. v. Office of Mgmt. &
Budget ) G " & &l 2IKHUZLVH 3Ll ZRX0G EH KDUG IR LPDJLQH DQ\
government policy document that would be sufficiently final to qualify as non-predecisional and
KXV VXENHFI IR GLVFORVXUH XQGHU )2,% ~ Id.; see 30V | Opp. Br. at 9 n.2; see also Sakamoto, 443
F. Supp. 2d at 1200 (rejecting agency claim that emails between an employee and a supervisor
could be withheld PHUHO\ 3because the supervisor might make a decision based upon information
SURYLGHG E\ iKH HPSOR\HH"

7KH JRYHUQPHQHV DUIXPHQIV LQ IDYRU RI' ZLWKKRIGLQJ ™ RFXPHQIV  DQG ZKLFK DSSHDU
to provide instruction from CIA headquarters to employees in the field, are even less in line with
the requirements of FOIA. 3>${ GRFXPHQI IURP D VXERUGLQDIH iR D VXSHULRU RIILFLDO LV PRUH
likely to be predecisional, while a document moving in the opposite direction is more likely to
FRQIDLQ LQVIUXFILRQV IR VDI H[ S0DLQLQJ WKH UHDVRQV IRU D GHFLVLRQ DOUHDG\ PDGH ~ Coastal States,
617 F.2d at 868; see also Judicial Watch, Inc. v. Dep’t of Army, 435 F. Supp. 2d 81, 90 (D.D.C.)

UHIHFILQJ LQYRFDILRQ RI GHOLEHUDILYH SURFHW SULYLOHJH ZKHUH GRFXPHQI 3was not prepared to
assist an aJHQF\ LQ DUULYLQJ DI D GHFLVLRQ ~ EXW LQVIHDG 3to update another party on the current

StDWXV R1 D GHFLVLRQ DOUHDG\ PDGH”
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Document 8 clearly instructs subordinates in the field as to the decisions made by
headquarters, informing them that 3IKH LQYHURJDILRQ SURFHVV IDNHV SUHFHGHQFH RYHU SUHYHQIDILYH
medical SURFHGXUHV ~ DQG KDW 3D00 PDIRU SOD\HUV DUH LQ FRQFXUUHQFH IIKDI >$EX =XED\GDK@ VKRX(G
UHPDLQ LQFRPPXQLFDGR IRU #KH UHPDLQGHU RI KLV 0LIH © Tulis Decl., Exh. D (Doc. 8) at 4-5. The
agency claims that the document is nonetheless predecisional, because 3it provides preliminary
input in advance of a final decision from Headquarters as to how to conduct the next phase. ...
Supp. Shiner Decl. § 8. But as the court in Am. Immigration Council v. Dep’t of Homeland Sec.,
905 F. Supp. 2d 206, 220 (D.D.C. 2012) H[SODLQHG 3uORUH JXLGDQFH VRRQ { however, does not
undercut the finality of the guidance already given. Although Charles Dickens published David
Copperfield in monthly serialization, each installment fixed the chapters it published.” Here too,
the government has not shown that the guidance sent to subordinates was merely advisory, nor
that the decisions it plainly describes remained predicisional because of the prospects of further
decisions yet to come.

7KH JRYHUQPHQHV DUIXPHQI IR ZLIKKRIGLQJ = RFument 13 is no more persuasive.
According to the government, although Document 13 admonishes subordinates in the field to
refrain from FRPPLIILQJ IR ZULILQJ 3any speculative language as to the legality of given activities
or, more precisely, judgment calls as to their 1eJDILIN\ YLV-J-vis operational guidelines for this
activity agreed upon and vetted at the most senior levels of the agency,” Tulis Decl., Exh. G
(Doc. 13) at 2, lIKLV DQG RWKHU UHGDFIHG VIDIHPHQHV DUH PHUHO\ 3recommendations and represent
interim stages of decisionmaking.” Supp. Shiner Decl. § 11. The government provides no
further explanation, suggesting again that it seeks to impermissibly recharacterize guidance

already given as somehow tentative or predecisional, when it is evident that it is not.



The government contends that Documents 44, 45, and 46 3consist of recommendations to
OPA as to whether and how to present certain information about the detention and interrogation
program to the public.” Id. 1 20. Of course, it is not at all clear that these communications were
in fact directed towards decisionmakers at OPA, rather than consisting of CIA attorneys
discussing their views of, or how to present decisions already made and therefore cannot be
characterized as wholly predecisional, if predecisional at all. When oQH ZULHU UHSRUIV WKDIl 2Our

*0RPDU ILJOHDI LV JHILQJ SUHIN\ WKLQ ~ Tulis Decl., Exh. P (Doc. 44) at 2, and another observes



the policy in a document that as a whole is predecisional, such as a memo written in
FRQIHPSODILRQ RI D FKDQJH LQ WKDW YHU\ SRILF\ ~ Pub. Citizen, 598 F.3d at 876.

C. The government has not justified its wholesale withholding of documents marked
“draft.”

The government argues that Documents 6, 18, 28, 43 and 66 may be withheld as drafts.
%XIl IKH 3PHUH IDFI WKDW D GRFXPHQII LV D GUDII™ LV QRW 3VXI1ILFient reason to automatically exempt it
from disclosure.” N.Y. Times Co. v. Dep’t of Def., 499 F. Supp. 2d 501, 515 (S.D.N.Y. 2007); see
30V { Opp. Br. at 8 n.1. The government must still establish that the information it seeks to
ZLWKKROG LV 3GHILEHUDILYH LQ QDIXUH ~ Arthur Andersen & Co. v. Internal Revenue Serv., 679 F.2d
254, 257458 (D.C. Cir. 1982). It has not done so here or even attempted to do so.

As explained in 30DLQILITV]






editorial judgments -for example, decisions to insert or delete material or to change a draft's
focus or emphasis-would stifle the creative thinking and candid exchange of ideas necessary to
produce good historical work”

Document 66, however, is not a draft official history. Its creation was not part of a
deliberative process aimed at producing an official history, and the facts it discloses pose no risk
of revealing a deliberative give-and-take. Nor was the document created for a supervisor in
order to aid him or her in his or her decisionmaking process; instead, it was prepared by the
Chief of the Office of Medical Services to describe the decisions his office made during the
course of the broader CIA torture program. That the document is considered by the government
IR EH D 3ZRUNLQJ GUDINI" WKDW 3ZDV QHYHU ILQDOLJHG™ DQG 3GRHV QRI DSSHDU RQ $JIHQF\ OHIlHUKHDG,”
Reply at 18, is entirely immaterial. The question is whether, and how, it played a role in the
decisionmaking process. See Fox News, 911 F. Supp. 2d at 279+80 UHIHFILQJ DIHQF\{V DilHP SW
IR ZLWKKROG D FKURQLFOH R1 3SDVi GHYHORSPHQIV UHOHYDQW IR IKH H[HFXILYH FRP SHQVDILRQ LVWWXH™ WKD

3H[S0DLQV DQG GHIHQGV SDVI DFILRQV IDNHQ E\ 7UHDVXU\ RYHU IKH SUHFHGLQJ VHYHUDO PRQIKV™ LQ IIKH

11



7KH &,$1V UDILRQDOH IRV ZLIKKRIGLQJ = RFXPHQN LV VLPLODUO\ XQIHIKHUHG WiR IKH QDIXUH RI

the document itself. The government maintains that Document 18 is predecisional and

12



a daily compensation reported to be $1800/day, or four times that

13



forth agenF\ (DZ\HUV{ determination of the legality of specific torture methods, is predecisional
and deliberative because 3L UHIOHFIV GLVFXVLRQV IIKDW SUHFHGHG = 2-{V ILQD0 GHFLVLRQ UHJIDUGLQJ LIV

assessments as to the lawfulness of

14



Case 1:15-cv-09317-AKH Document 70 Filed 02/01/17 Page 17 of 26

1. THE GOVERNMENT HAS YET NOT MET ITS BURDEN OF
ESTABLISHING THAT THE ATTORNEY-CLIENT PRIVILEGE
PROTECTS ANY DOCUMENT AT ISSUE.

,Q 30DLQULIIVY SHVSRQVH WR = HIHQGDQIV ORILRQ IRV 6XPPDU\ -XGJPHQI 30DLQILIT DUIXHG
that the attorney-client privilege does not apply to the documents at issue in this case because:
(1) the government UHILHV RQ D 3Vaughn index [that] is vague and conclusory, . . . [with an]
DFFRPSDQ\LQJ DIHLGDYLW >IKDI@ GRHV OLWOH WR 1L00 LQ IKH DSV ~ 30s | Opp. Br. at 16+17 (citing ACLU
v. Dep’t. of Justice, 90 F. Supp. 3d 201, 215 (S.D.N.Y. 2015)); (2) the unredacted portions of
Doc. Nos. 6-8, 9, 15, 18, and 44-46 suggest a predominant purpose of soliciting not legal but
policy or business advice, id. at 17-21; (3) the crime-fraud exception applies to Doc. Nos. 6-8, id.
at 21-22; and (4) disclosure of Doc. Nos. 4, and 44-46 would not reveal confidential information,
id. at 22-23. Because the government{V 5HSO\ IDLOV ZLUIK UHJDUG IR HDFK RI IIKHVH DUIXPHQIV
" HIHQGDQIV| PRILRQ IRV VXPPDU\ IXGIPHQI EDVHG XSRQ IIKH DIRUQH\-client privilege should be
denied.

A. The Government Again Fails to Make the Requisite Factual Showing.

In reply to

15



(providing the same bare bones information regarding date, author and recipient, and substance

of communication); Amended Vaughn Index (Dkt. No. 67,

16



provide a document-by-document justification for the DJHQFLHV] FODLP KD HDFK RI IKH GRFXPHQIV
covered by these affidaYL{V LV H[HPSH IURP )2,% GLVFORVXUH”

In sum, when the government{V VXEPLWLRQ RI 3revised index entries . . . contain the
same, vague descriptions with respect to the attorney-client privilege that were in the
original Vaughn index,” such that the government{V DUJXPHQIl LV 3wholly devoid of any pertinent
informatLRQ WKDIl FRX0G DLV IKH &RXUI ~ ZLIKKROGLQJ RQ IIKH JURXQGV RI DIHRUQH\-client privilege
is improper==no matter how many factual allegations and indexes the government submits.
Amnesty Int’l USAv. C.1.A., 728 F. Supp. 2d 479, 520 & n.11 (S.D.N.Y. 2010). That is the case
here. The government{V PRILRQ VKRX0G IKHUHIRUH EH GHQLHG

B. The Government Has Not Established a Purpose of Soliciting Legal, as Opposed to
Business or Policy, Advice.

In response to 30DLQILIIV] argument that the unredacted portions of Doc. Nos. 6-8, 9, 15,

18, and 44-

17



at 13. But the document itself gives no indication whatsoever that legal advice was ever sought;

18



Reply at 9 (citing United States v. Jacobs, 117 F.3d 82, 88 (2d Cir. 1997)). The problem with
this argument is, once again, that there is no indication from the documents themselves, and none
otherwise provided by the government, of any purpose to solicit or render legal advice. For
H[DPSH “RF 1R LV D GUDII UHTXHVW IRV 3D IRUPDO0 GHFOLQDILRQ RI SURVHFXILRQ™ JLYHQ WKDW WKH
3LQIHVURJIDILRQ IHDP FRQFOXGHG IKH XVH Rl PRUH DJJUHWLYH PHIKRGV LV UHTXLUHG™ DQG WKDW
3|GKHVH PHIKRGV LQFOXGH FHUIDLQ DFULYLILHV #KDW QRUPDIO\ ZRX0G DSSHDU IR EH SURKLELIHG XQGHU lIKH
provisions of 18 U.S.C. §8§2340- % ~ Tulis Decl., Exh. B (Doc. No. 6) at 3. The government

clai
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calculation of how best to avoid detection. Accordingly, the crime-fraud exception applies and
the attorney-client privilege does not. The governmentfV PRILRQ IRV VXPPDU\ IXGJPHQI EDVHG
on the attorney-client privilege should therefore be denied.

D. The Attorney-Client Privilege Only Covers Communication of Confidential
Information in FOIA Matters.

Finally, in reply to 30DLQILIIV] argument that Doc. Nos. 4, 44, 45, and 46 are not protected
because their disclosure would not reveal confidential information, see Pls | Opp. Br. at 22-23,
the government DUJXHV WKDW 3>GKH 6HFRQG &LUFXLH LPSRVHV QR UHTXLUHPHQW WKDW D SDUIN
GHPRQVIUDIH WKDW GLVFORVXUH RI1' FRQILGHQILDO (HJIDO DGYLFH ZRX0G UHYHDO D FOLHQUTV FRQILGHQHLDO
communication of particular facts for the attorney-FOLHQI SULYLOHJH §R DSSO\ ~ 5HSO\ at 5.
According to Defendant, 30DLQILIIV] HUURU OLHV LQ 3FLILQJIG RQON = & &LUFXLH DQG = &  GLVWULFW
FRXUI FDVHV™ IRU D SURSRVLILRQ WIKDI LV QRII DSSOLHG LQ WKLV NXULVGLFILRQ 1d. at 5 n.4.

Defendant is incorrect. In numerous cases, citing the same D.C. Circuit decisions that
Plaintiff cited in its initial brief, see Pls { Opp. Br. at 14 (citing Mead Data Ctr. v. Dep’t of Air
Force, 566 F.2d 242, 254 n.28 (D.C. Cir. 1977), and Coastal States, 617 F.2d at 863, courts in
this District have repeatedly recognized that, at least in the context of FOIA litigation, the
attorney-client privilege extends to communications only insofar as disclosure would reveal
confidential facts. See, e.g., Nat’l Immigration Project of the Nat’l. Lawyers Guild v. Dep’t of
Homeland Sec., 842 F. Supp. 2d 720, 728-29 (S.D.N.Y. 2012) (3>7(he Court further finds that no
attorney client privilege attached. As noted above, this privilege attaches only where

LQIRUPDILRQ pZDV LQIHQGHG WR EH DQG ZDV LQ IDFI NHSI FRQILGHQILDO 1

20



United States Postal Serv., 297 F. Supp. 2d 252, 267 (D.D.C. 2004) (quoting Mead Data, 566
F.2d at 254)); Families for Freedom v. Customs & Border Protection, 797 F. Supp. 2d 375, 387
& n.61 (S.D.N.Y. 2011) (same); Amnesty International, 728 F. Supp. 2d at 37KH EXUGHQ LV
on the agency to demonstrate that confidentiality was expected in the handling of these
communications and that it was reasonably careful to keep this confidential information

protected from general disclosure.” (citing Coastal States, 617 F.2d

21



argued that the attorney-client privilege is not limited to the communication of confidential

LQIRUPDILRQ 3RXU GLVWHQting brother structures his concern relative to the attorney-client
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second Shiner Declaration, nor does the Reply provide any additional explanation + or any
explanation at all + as to why the government could apparently provide a far more fulsome
public description of this document £ DQG RQH WKDIl LV PXFK PRUH VXEVIDQILYH WKDQ IIKH 3H[ FHUSII RI
RQH VHQIHQFH" WKDI #KH JRYHUQPHQW SRUIUD\V LQ LIV UHSON EULHI VHH 5HSON DI -29 + nearly ten
years ago, when the document had not yet been officially acknowledged. See PIs.| Opp. Br. at

QRILQJ KDl LQ KLV &RXUI QHDUO\ WHQ \HDUV DJR HKH &, 3set forth IKH GRFXPHQITV 0HQJWK L
FRQILUPHG WKH GRFXPHQIV GDIH Ll UHYHDOHG IIKH GRFXPHQITV DXIKRU DQG IKH DIJHQF\ FRPSRQHQIV IR
which the document was sent; it generally described the dRFXPHQITV FRQIHQIV DQG LI SURYLGHG
details about the dRFXPHQITV FRQIHQIV DQG JHQHVLY™ Il LV IKH JRYHUQPHQIV GXIN\ 3R FUHDIH DV
full a public record as possible, concerning the nature of the documents and the justification for
nondisclosure © See N.Y. Times Co. v. Dep’t of Justice, 758 F.3d 436, 439 (2d Cir. 2014)
(quotation marks omitted). It simply refuses to do so here, even in the face of prior disclosures
that make its current position nonsensical.

As to Exemption 5, the government has done nothing to justify its attempt to evade the
strict limits that courts have imposed on the presidential communications privilege. As Plaintiffs
VIDIHG LQ IKHLU 2SSRVLILRQ KH\ 3are not aware of any case holding that a final statement of law or
policy or a document regulating agency conduct is protectable under this privilege, and the
government cites none.” 30V { 2SS %U DI In response, the government offers not citations
EXIIKH FRQFOXVRU\ VIDIHPHQW WKDIl 35WAKH SULYLOHJH ZRX0G ULQJ KRIORZ LI IKH 3UHVLdent could not
confidentially communicate with Executive Branch officials about activities that the President
ZDV GLUHFILQJ ~ 5SHSO\ at 27. But the MON is not a mere confidential communication about

activities=2it instead constitutes the authorization for a range of agency activities involving

23



HQHLUH SURJUDPV VXFK DV IKH &,V IRUPHU GHIHQILRQ SURJUDP AR FRXUK KDV HYHU VXJJHVIHG KD
this type of document qualifies for the presidential communications privilege.

The government likewise offers no explanation as to why the document may be withheld
in full under the presidential communications privilege when at least one of its commands has
been quoted in multiple reports. 30V { Opp. Br. at 26x27. There is no conceivable claim of
secrecy or privilege for this officially disclosed and acknowledged statement. Even if the rest of
the document must be redacted, at the very least, previously-published and disseminated portions
must be disclosed.

CONCLUSION

For the foregoing reasons and those in 30DLQILIV] Opposition, the Court should deny

summary judgment to defendants as to Documents Nos. 1, 2, 4, 6, 7, 8, 9, 10, 13, 14, 15, 18, 19,

28, 29, 37, 43, 44, 45, 46, 55, and 66, and order their release.

February 1, 2017

Lawrence S. Lustberg
GIBBONS P.C.

One Gateway Center
Newark, New Jersey 07102
Phone: 973-596-4500
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