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Cases—continued:            



 
 

(1) 

INTEREST OF AMICI CURIAE 1 

The American Civil Liberties Union (“ACLU”) is a 
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speech.  But government entities often require private 
parties to obtain permits before accessing public forums, 
and the mere fact that a government imposes such a 
requirement does not transform private expression into 
government speech.  Moreover, the First Circuit’s ruling 
directly conflicts with Matal  v. Tam, 137 S. Ct. 1744 
(2017), where this Court rejected the argument that 
government registration of trademarks converts marks 
into government speech.  If accepted, the First Circuit’s 
ruling would allow the government to censor private 
speech simply by requiring  parties to obtain government 
permission before using a public forum.   

Finally, amici note that the City denied Camp 
Constitution’s request based on a concern that displaying 
a religious flag near City Hall would violate the 
Establishment Clause.  The City’s concern was 
understandable, as displaying a Christian flag (or any 
religious flag) on government property, especially near a 
city hall, would in many cases raise serious Establishment 
Clause problems.  Those problems are not present here, 
however, because the City designated its third flagpole a 
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it does not endorse the messages conveyed by private 
flags.  The City also could solicit input from the public 
about which flags the City itself should display.  What the 
City may not do, however, is designate its flagpole a public 
forum for private speech and then deny access to an 
otherwise eligible speaker based on viewpoint.   

ARGUMENT  

I.  THE CITY DESIGINATED ITS THIRD FLAGPOLE A 
PUBLIC FORUM FO R TEMPORARY FLAG 
DISPLAYS BY PRIVATE PARTIES . 

A. The central question in this case is whether, when 
the City granted 284 applications in a row to temporarily 
display private flags on its third flagpole, it  designated the 
flagpole a forum for private speech, or whether it engaged 
in government speech.  If the City was speaking, “the 
Free Speech Clause has no application.”  Pleasant Grove 
City  v. Summum , 555 U.S. 460, 467 (2009).  “The Free 
Speech Clause restricts government regulation of private 
speech; it does not regulate government speech.”  Id.  
Thus, when the government speaks, it is permitted to 
express certain viewpoints to the exclusion of others, 
provided it complies with other constitutional principles.  
Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 
576 U.S. 200, 208 (2015). 

If, h owever, the City opened its flagpole as a forum 
for temporary displays by private speakers, it is barred 
by the Free Speech Clause from discriminat ing based on 
viewpoint.  Summum , 555 U.S. at 469.  When the 
government regulates private speech on government 
property, this Court applies a “forum based” approach 
that depends on the nature of the forum.  Minn . 
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providing a forum for private speech.”  Summum, 555 
U.S. at 470.  But this is not such a case.  The government 
creates a designated public forum if it “intentionally 
open[s] a nontraditional forum for public discourse.”  
Cornelius, 473 U.S. at 802.  To ascertain the government’s 
intent, this Court looks to the government’s “policy and 
practice,” as well as “the nature of the property and its 
compatibility with expressive activity.”  Id.   Here, those 
factors demonstrate that the City designated its third 
flagpole a 
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express religious viewpoints.  See Good News Club v. 
Milford  Cent. Sch., 533 U.S. 98, 109-110 (2001); 
Rosenberger v. Rector & Visitors 
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speaker with a religious viewpoint does not (as the First 
Circuit reasoned) show that the City did not open a public 
forum at all.  Instead, it shows the City denied access to a 
public forum 
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Massachusetts and United States flags and that all three 
flags were near City Hall.  Pet. App. 18a-19a.   

Again, however, the First Circuit’s analysis ignores 
the City’s policy and practice of opening its third flagpole 
to private speakers on a regular basis.  Under this Court’s 
precedents, that policy and practice suffice to show th
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each flag-raising request for consistency with the City’s 
“message, policies, and practices.”  Pet. App. 149a.  In 
reality, however, the City generally grants requests as a 
matter of course, without much discussion.  Pet. App. 
149a-150a.  In fact, the City’s “usual practice” is to not 
even “see a proposed flag before approving a flag raising.”  
Pet. App. 150a (emphasis added).  And the City has “never 
requested to review a flag or requested changes to a flag 
in connection with approval.”  Pet. App. 150a.   

The City’s track record confirms that it generally 
“will allow any event” to take place.  Pet. App. 149a.  It 
approved 284 flag-raising requests in a row without 
denying a single one, and the flags represented a broad 
array of national, cultural, political, and civic groups.  Pet. 
Ae City’c40 -1.2 Td3thoTc -0.004 Tw -23.9
-0.007 Tw - .(n c 9.09 0  (ti)-5.37 -1.2.3001 Tc 0.134 Tw 6.33 00 f)15 (l)7 (a)8 (gtq/f)15 y6 (e)-0.  selecting its 

own 
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III.  TH IS CASE DOES  NOT PRESENT AN  
ESTABLISHMENT CLAUSE  VIOLATION . 

Finally, amici  note that the City denied Camp 
Constitution’s request based on a concern that displaying 
a religious flag on the City Hall ’s flagpole would violate 
the Establishment Clause.  Pet. App. 154a-55a.  The City’s 
concern was understandable given the proximity of the 
display to the City’s seat of government.  See County of 
Allegheny v. Am. C.L. Union Greater Pittsburgh  
Chapter, 492 U.S. 573, 599 (1989).  However, in the 
particular circumstances here, the City’s concern was 
misplaced because the City designated its flagpole a 
forum for temporary displays by private parties.   

When the government creates a public forum, it 
generally does not violate the Establishment Clause 
merely 
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would not express a message of religious favoritism or 
endorsement.   

To be sure, in other circumstances, displaying a 
religious flag would raise serious Establishment Clause 
concerns.  For example, if one or more religious groups 
“dominate[d]” the flagpole, limiting the ability of other 
groups to access it, the purpose of the forum could be 
thwarted, raising Establishment Clause problems.  See 
Widmar , 454 U.S. at 275.  Or, for instance, had the City 
created a public forum for the purpose of promoting 
religious messages, the Establishment Clause concerns 
would be obvious.  See McCreary County v. ACLU of Ky ., 
545 U.S. 844, 868 (2005).  And it would raise such concerns 
if the City designed a forum to allow presentation of 
religious messages to a captive audience, like children in 
public schools.  See Santa Fe, 530 U.S. at 311.  

None of those circumstances, however, is present 
here.  The City thus has no v
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Alternatively, the City could adopt a policy similar to 
the one in Summum .  555 U.S. at 472-73.  That is, rather 
than generally opening its flagpole to private speakers, 
the City could take suggestions from the public and select 
only those flags that “present[] the image of the City that 
it wishes to project.”  Id.  at 473.  What the City may not 
do, however, is what it did here: designate its flagpole a 
public forum for a wide range of private speakers and 
messages, and then deny access to an otherwise eligible 
private speaker based on the speaker’s viewpoint.  The 
Constitution squarely forbids that approach.  
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CONCLUSION  

The judgment of the First Circuit should be reversed.
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